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CONVENTION SPEAKERS 





The Seventh Annual Convention and Its Work. 


E Seventh Annual Convention of the Association of Practitioners 
Before The Interstate Commerce Commission was held at the May- 
fower Hotel, Washington, D. C., on October 29 and 30, 1936. 


FIRST BUSINESS SESSION. 


The first business session of the Convention convened at 10:15 a. m., 
with President Elmer A. Smith presiding. 


Address of Welcome. 


Honorable B. H. Meyer, Interstate Commerce Commissioner, deliv- 
ered the address of welcome. Commissioner Meyer said: ‘‘You have 
become a tradition of the place in your meetings, and we are very glad 
that you have chosen to meet here again so that we may have an oppor- 
tunity to come in contact with you in a somewhat different way from 
that which it is our pleasure to meeting you on the ordinary business 
day of the year. At those times we meet you rather in an official way. 
Today we meet you as fellow citizens engaged in a common task, trying to 
work out improved methods of dealing with the business that is entrusted 
to you and to us.’’ 

Following his welcoming remarks, Commissioner Meyer discussed 
oral arguments before the Interstate Commerce Commission. (The 
address of Commissioner Meyer is printed at pages 49 to 52 of this 
issue of the JOURNAL. ) 

In introducing Commissioner Meyer, President Smith said: ‘‘The 
Interstate Commerce Commission next year is celebrating its fiftieth 
birthday. Twenty-five of those years have been lived on the Commis- 
sion by Mr. Commissioner Meyer. While he is appearing here to greet 
us, I really feel that we are here to give him our congratulations and 
best wishes for the completion of twenty-five years of distinguished pub- 
lie service. ’’ 

Professor Sharfman’s Address. 


Professor I. L. Sharfman, Professor of Economics, University of 
Michigan, addressed the Convention on the subject ‘‘The Significance of 
the Interstate Commerce Commission As An Agency of Economic Con- 
trol.”’ Professor Sharfman’s address was interesting, instructive and 
wholarly. Professor Sharfman said that the Interstate Commerce Com- 
mission is the outstanding agency of economic control by governmental 
stablishment and one that has brought fruitful results. He saw no 
reason to think that insurmountable obstacles would be encountered in 
a extension of governmental control of other economic questions by the 
administrative methods adopted in setting up the Interstate Commerce 
Commission. He gave to Judge Thomas M. Cooley, who was first Chair- 
man of the Commission, credit for the high standing which the Commis- 
tion has attained. (Professor Sharfman’s address will later be printed 
in the Yale Law Journal, and reprints thereof will be furnished the 
nembers of the Association. ) 
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Report of Committee on Nominations. 


Mr. Edward F. Lacey, Chairman of the Committee on Nominations, 
presented the report of his Committee nominating the following persons 
for officers during the ensuing year: 


President: Mr. Allan P. Matthew, Attorney, Balfour Building, San 
Francisco, California. 


Vice President, Official Classification Territory: 
Mr. H. G. Schad, Manager, Rail Traffic, The Atlantic Refining 
Co., 260 S. Broad Street, Philadelphia, Pa. 


Vice President, Southern Classification Territory: 
Mr. Slaughter Linthicum, 245 Trust Co. of Ga. Building, 
Atlanta, Ga. 


Vice President, Western Classification Territory: 
Toll R. Ware, Assistant General Counsel and Commerce Attor- 
ney, Missouri Pacific Railroad, St. Louis, Missouri. 


Secretary: J. R. Van Arnum, Transportation Secretary, National 
League of Wholesale Fresh Fruit & Vegetable Distributors, 
512 F Street, N. W., Washington, D. C. 


Treasurer: Clarence A. Miller, General Counsel, The American Short 
Line Railroad Association, Washington, D. C. 


Chairman, Executive Committee: H. D. Driscoll, Attorney, Southern 
Building, Washington, D. C. 


There were no nominations from the floor, and the officers thus 
nominated were unanimously elected the following day. 


Report of Treasurer. 


Clarence A. Miller, Treasurer, reported that every year since the 
Association has been formed it has operated in the ‘‘black,’’ never letting 
the expenses of the year exceed the income. For the year beginning 
October 1, 1935 and ending September 30, 1936, the Treasurer reported 
receipts of $8,745.19 and expenditures of $7,231,42. At the beginning of 
the year the Association had on hand $5,732.81, while at the end of the 
year it had on hand $7,246.58. 


Report of Secretary. 


Mr. H. D. Driscoll, Secretary, submitted his report and that of the 
Executive Secretary, the two reports being combined. He pointed out 
that the membership of the Association is kept thoroughly posted con- 
cerning its activities by means of the monthly Journau. He reported 
that the Association now has 1,613 members, and that 323 members were 
added during the past year. (The report of the Secretary and the Execu- 
tive Secretary will be printed in the December issue of the JouRNAL.) 
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Report of Committee on Printing and Publicity. 


Clarence A. Miller, Chairman, presented the report of the Com- 
mittee on Printing and Publicity, and along with it the report of the 
Board of Editors of the Journau. (These reports are printed on pages 
380 and 381 of the September Journau.) Mr. Miller stated that his 
Committee and the Board of Editors had reason to believe, from the cor- 
respondence which the Executive Secretary had received, that the Jour- 
waL is serving a useful function, for the Association and its members, 
in keeping the members informed of matters of interest to them. 


Semi-Centennial of the Interstate Commerce Commission. 


Clarence A. Miller, Chairman of the Special Committee on Celebra- 
tion of the Semi-Centennial of the Interstate Commerce Commission, 
reported that arrangements are being made to commemorate the fine rec- 
ord of achievement of the Interstate Commerce Commission during its 
first fifty years of service. Present plans call for a dinner at the May- 
fower Hotel, in Washington, on the night of March 31, 1937, the dinner 
to be sponsored by the Practitioners and given in honor of the Com- 
mission. It is hoped that all living Commissioners and ex-Commission- 
ers will be present. Later, the program for the following day will be 
announced. 


Report of Executive Committee. 


The Chairman of the Executive Committee, Allan P. Matthew, was 
unable to be present on account of professional engagements. The 
report of the Executive Committee was submitted by President Smith. 
He reported that the Association had been able to do some of the things 
it had set out to do, and had laid the groundwork for the accomplish- 
ment of other things. The increasing membership of the Association, 
he said, gave the officers reason to feel encouraged. The Executive Com- 
mittee, he said, had given time and thought to the relationship between 
the Association and its members and the way in which the Association 
could be of greater help to them. He expressed gratification at the com- 
pliments received during the past year about the JourNAL, pointing out 
that most of the members are not affiliated with large organizations, and 
that the Association undertakes, through that medium, to keep them 
informed, and, through various items of service, to be otherwise helpful 
to Practitioners not having ready access to Washington. He expressed 
the thanks of the officers and members of the Committee for the coopera- 
tion received from the members of the Association throughout the year. 


LUNCHEON MEETING. 


The meeting then recessed, for a group luncheon, held at the May- 
flower Hotel. 
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SECOND BUSINESS SESSION. 


The sessions of the Convention were resumed at 2:15 p. m. 


Address of President Smith. 
President Smith, in his annual address, said: 


“Our work as Practitioners before the Interstate Commerce Commission 
is a specialized work. Indeed, with the expansion of the duties and. functions 
of the Commission, in recent years, we find within the Commission itself 
specialization within specialization. * * * And what I here hope to show 
is that the Association, its activities, its interests, its problems, problems 
which touch directly the work of the Commission, may enable us to enlarge 
our interests, to realize better that we are but a part of a larger whole, and 
to approach our work as Practitioners from the standpoint of this larger 
whole. A point that it seems to me has not been sufficiently stressed is that 
the Commission’s work and its capacity fairly and adequately to appraise 
and pass upon the baffling questions that confront it, must depend to a very 
substantial extent upon the character and kind of work that is done by those 
who appear before the Commission.”’ 


(President Smith’s address is printed at pages 61 to 68 of this issue of 
the JOURNAL.) 


Address of Commissioner Aitchison. 


Honorable Clyde B. Aitchison, member of the Interstate Commerce 
Commission, then delivered an illuminating and inspiring address relat- 


ing to Practitioners before the Commission. Commissioner Aitchison, 
who is generally known to be responsible for the creation of the Bar of 
the Interstate Commerce Commission, reviewed the work sinee the Com- 
mission provided for a register of Practitioners, on September 1, 1929. 
He showed that from September 1, 1929 to October 15, 1936, there had 
been admitted to practice before the Commission 4,010 lawyers and 
3,559 non-lawyers. (Commissioner Aitchison’s address is printed in full 
at pages 53 to 59 of this issue of the JouRNAL. ) 

Commissioner Aitchison said that the Special Committee on Admis- 
sion to Practice Before The Interstate Commerce Commission, of which 
Wilbur LaRoe, Jr., is Chairman, should be commended for the skillful, 
considerate, energetic and sympathetic manner in which the task had 
been performed for the past year. He stated that the Commission would 
be grateful if Mr. LaRoe should continue as Chairman for another year. 


Report of Special Committee on Admission to Practice Before the 
Interstate Commerce Commission. 


Wilbur LaRoe, Jr., Chairman, submitted the report of the Special 
Committee on Admission to Practice Before The Interstate Commerce 
Commission. (The report of this Committee was printed on pages 376 
380 of the September JourRNAL. ) 

Chairman LaRoe said that his Committee felt that much progress 
has been made during the past year, thanks to a high degree of coop- 
eration on the part of the Commission’s Committee on Admission t0 
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Practice, consisting of Chairman Mahaffie and Commissioners Meyer and 
Aitchison. Mr. La Roe’s Committee found the attitude of the Commis- 
sioners to be kindly, sympathetic and constructive. Mr. LaRoe’s Com- 
mittee worked in cooperation with the Association’s Committee on Edu- 
eation for Practice. 

With the approval and close cooperation of the Commission’s Com- 
mittee on Admissions, a number of Regional Committees have been ap- 
pointed in the principal cities. Instructions have been sent to those 
Committees, and Mr. LaRoe’s Committee will police the work of the 
Regional Committees. He pointed to the great number of persons ad- 
mitted to practice before the Commission who do not have the intention 
of engaging in practice, pointing out that the Commission expects to 
promulgate rules which will be more liberal with respect to special ap- 
pearances, so as to authorize not only the bona fide officer of a corpora- 
tion but any bona fide employee thereof to represent that corporation 
in litigation before the Commission, by permitting him to enter a special 
appearance. 

The only phase of the question where Mr. LaRoe’s Committee does 
not see eye-to-eye with the Interstate Commerce Commission’s Com- 
mittee is on the question of the admission of lawyers to practice, regard- 
less of their qualifications. The present policy of the Commission to 
admit every lawyer in good standing if he is a member of the Bar of the 
highest Court of his State results, in the opinion of the Committee, in 
the admission of men unqualified to practice before the Commission. 

Mr. LaRoe said that the Association should not be discouraged, 
because it took the American Bar Association practically a half century 
to evolve standards with which it is not yet wholly satisfied. 


Report of Committee on Education For Practice. 


Mr. Edwin A. Lucas, Chairman, presented the report of the Com- 
mittee on Education For Practice. The Committee did not undertake to 
extend or enlarge upon the recommendation made last year with respect 
to the requirement for written examinations. Last year the resolution 
proposed by the Committee was amended so as to provide that if written 
examinations be deemed impracticable at this time, that examinations in 
such other form be provided as will ensure an adequate standard. The 
Committee expressed the belief that this was being met, at least in part, 
by the work of the Special Committee on Admission to Practice Before 
The Interstate Commerce Commission, and by the Commission’s Com- 
mittee on Admissions. (The report of the Committee on Education For 
Practice will be printed in the December issue of the JoURNAL. ) 


Special Committee on Changes in the Interstate Commerce Law 
Relating to Procedure. 


The Special Committee on Changes in the Interstate Commerce 
Law Relating to Procedure was discharged from further consideration 
of the question, the subject being referred to the Association’s Com- 
mittee on Procedure. 
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Wagner Bill. 


The Association adopted a motion authorizing and directing the 
Executive Committee to appoint a committee to appear before the Com. 
mittee of the American Bar Association and before appropriate com. 
mittees of Congress in opposition to any legislation which would limit 
practice before the Interstate Commerce Commission to lawyers. In this 
respect the Association reaffirmed the action taken at its last Convention. 


THE ANNUAL DINNER. 


The Annual Dinner of the Association was held in the Italian Gar. 
den of the Mayflower Hotel on the evening of October 29th, and was 
well attended. Many members of the Interstate Commerce Commission 
were present. The dinner was followed by entertainment and dancing. 


THIRD BUSINESS SESSION. 


The third business session convened at 10:00 a. m., on Friday morm- 
ing, October 30th. 


Election of Oficers. 


The persons nominated for office by the Nominating Committee were 
all unanimously elected. 


Report of Committee on Professional Ethics and Grievances. 


The report of the Committee on Professional Ethics and Grievanees 
was submitted. (The report of this Commiittee is printed on pages 5 and 
6 of the October JournaL.) Commenting upon this report, the Presi- 
dent stated that he was struck with the last paragraph, to the effect that 
the Committee’s investigations have brought about voluntary corret- 
tions of questionable activities, and that there has been evidenced a 
sincere desire on the part of the Practitioners to conform to the spirit 
and letter of the Association’s Code of Ethies. 


Report of Committee on Procedure. 


The report of the Committee on Procedure was submitted by Mr. 
Robert S. Outlaw, its Chairman. (The report of this Committee will be 
printed in the December issue of the JournaL.) The Committee sug- 
gested that the Commission return to its former practice of mimeograph- 
ing its reports on only one side of the sheet. It also suggested that the 
Commission adopt the practice of prefacing its formal reports with 
headnotes setting forth clearly the points decided in such opinions in @ 
manner more nearly approximating the syllabi of reported Court cases. 

The suggestion was also made that the Commission’s Rules of Prae- 
tice be amended to permit carbon copies of memoranda of the parties m 
the case of complaints handled under the shortened procedure. It also 
suggested a change in the present practice, in the matter of oral argu 
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ments before the Commission, whereby the moving party opens and 
closes the argument, so as to provide that the party excepting to the 
proposed report should have the right to open and close the argument. 
The last recommendation of the Committee was passed over for con- 
sideration during the coming year. 


Report of Committee on Memorials. 


The Association, by a rising vote of silence, adopted the report of 
the Committee on Memorials, and paid its respects to its departed mem- 
bers. (The report of the Committee on Memorials is printed on pages 
6 to 10 of the October JouRNAL. ) 


GOLF TOURNAMENT. 


Following the adjournment of the third business session, a golf 
tournament was held 

The Golf Tournament at the Kenwood Golf and Country Club, part 
of the entertainment program in connection with our annual meeting, 
was quite a success despite the weather. A gale was blowing that called 
for leather jackets and other forms of windbreakers, but still some 
“‘birdies’’ were recorded. The prizes, which were limited to members, 
were awarded in accordance with a preannounced plan whereby average 
players stood a chance to win the cup. The Pro and his assistants at 
the Club constituted the judges. 

The cup went to Walter Hayes, Chief of the Traffic Section in the 
Bureau of Motor Carriers of the Commission. Mr. Hayes was admitted 
to practice before the Commission and was a member of our Association 
for several years before going to the Commission. R. Aubrey Bogley of 
Washington, D. C., cut for the cup with Mr. Hayes, and is entitled to 
honorable mention to say the least. Then again mention should be made 
of the game played by Ulysses Butler, Chief Examiner of the Commis- 
sion, who, had he been a member of the Association, would also have 
been entitled to a cut for first prize, which was awarded for the low 


total on six holes secretly selected by the Pro and his staff at Kenwood. 


The second prize, a dozen golf balls, went to John B. Keeler of 
Pittsburgh, Pa. for the low total on 18 holes. Walter Hayes had tied 
with him, but according to the rules only one prize could be awarded to 
any one member. 

Third prize, which was a silver pencil having the selection of four 
colors of lead, was awarded to J. K. Hiltner, Traffic Manager of the 
U. S. Pipe & Foundry Company, Burlington, New Jersey, for scoring a 
“birdie.’’ Had it not been for a previous prize having been awarded to 
Walter Hayes, he would have been eligible to cut for this prize, since he 
also had a ‘‘birdie’’ out of the sand trap on the 18th hole. 

A prize was also given for the member taking the highest number of 
strokes on Hole No. 17, which is a par three hole. Charles P. Clark and 
Joseph C. Colquitt, of Washington, D. C., tied for this prize, which was 
a leather purse, each taking eight strokes. Joseph Colquitt won in the cut. 
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Then we had a ‘‘booby cup’’ that went to the member taking the 
greatest number of strokes on the 18 holes. This was not such a close 
contest, however, and was easily won by Joseph F. Eshelman of the 
Pennsylvania Railroad Company, Philadelphia, Pennsylvania. 

As it had been previously announced, two prizes were awarded to 
members whose names would be drawn out of a hat, thus giving every. 
one a couple of chances to get a prize regardless of score. Jesse N. Davis, 
Attorney for the Chicago & Milwaukee, won three golf balls and M. G. 
de Quevedo, of Washington, D. C., won a similar prize. 

The cup was contributed by Byron S. Adams, brief printer, in 
Washington, D. C., as is his usual custom when the annual meetings are 
held in Washington. 

The exact method of awarding the prizes and the particular holes 
selected were not made public until after the players reached the 19th 
hole. Each seemed to score perfectly there. 





A TRUCKER’S LETTER TO THE I. C. C.---FACETIOUS OR SERIOUS? 


The following letter, except for the signature and the address of the 
sender, was received by the Commission : 


“Interstate Commerce Commission 
Washington, D. C. 


Dear Sir: 


Inclosed find 3 coppies of my contract with the R. R. Co. I hope this will end 
our correspondes for time to come As I am getting all tired of this rate 
filing and thats all It amount to the Trucks are running wild Just the same 
as before But I suppose you fellers is having a fat job up there thats the 


main thing Say if there is succhy thing GrandMother Clause put Me in that 
and leave me alone. 








FEDERAL COMMUNICATIONS BAR ASSOCIATION BULLETIN. 


At a meeting of the Executive Committee of the Federal Communi- ° 
cations Bar Association, held on October 12, 1936, it was decided that a 
Bulletin would be printed monthly and circulated to the members. It 
will serve, as far as possible, as the medium for publication of notices 
required under the Constitution and By-Laws. 





1. C. C. REPORTS FOR SALE. 


The Executive Secretary of the Association has information as to 
where Volumes Nos. 1 to 27 of the Interstate Commerce Commission 
Reports may be obtained. If any member is interested he should 
communicate with the Executive Secretary. 





Oral Argument 


Address of Welcome delivered by Hon. Balthasar H. Meyer, 

Interstate Commerce Commissioner, at the Annual Meeting of the 

Association of Practitioners Before the Interstate Commerce Com- 
mission, Washington, October 29, 1936. 


EN members of the Interstate Commerce Commission speak in pub- 

lic it is customary for them to say that they are not representing the 
Commission but that they speak only for themselves in an un-official or 
personal capacity. Aside from the difficulty of separating my personal 
from my official self, I would like to remind you that I, too, am speaking 
only for myself and not for the Commission. I do not know to what 
extent my associates entertain the views I may express. They doubtless 
would be able to offer you better things. However, since you have asked 
me to deliver an ‘‘ Address of Welcome,’’ I will hasten to say that the 
hearty welcome which I extend to you on this occasion is participated 
in by each of the eleven members of the Commission without separate 
expressions from anyone. We all join in wishing you a pleasant and a 
successful meeting. You have met in Washington several times before 
and your meetings are becoming a part of the traditions of the place. 
We have become accustomed to seeing you on these oecasions and we look 
forward to meeting with you. During all of the remainder of the year 
we see many or all of you in official and professional capacities. On 
occasions like this we meet you as citizens engaged in a common work; 
and all thought of counsel, client, jury, or judge is put into the back- 
ground. 

Your Association has developed into an established institution, per- 
forming useful functions. Its members are striving to develop the best 
methods for conducting the public business which has been entrusted 
to you and to us.. We are interested in everything that interests you and 
all your deliberations have a bearing upon what we do. We are deeply 
concerned with the composition of your membership. Your effective 
co-operation aids us in the establishment of our list of practitioners. 
We welcome your cooperation and stand ready at all times to aid in a 
common effort for the public good. 

When the most of you who are members of this Association began 
your professional careers the words ‘‘transportation’’ and ‘‘railroads’’ 
were almost synonymous. If a discussion on the subject of transporta- 
tion was announced it was construed to mean railroads, unless some 
restriction or modification was clearly indicated. There were occasional 
discussions of transportation by water, and on rare occasions, chiefly 
local, the highway was mentioned. But the ruling idea at that time 
conveyed by the word ‘‘transportation’’ was something relating to rail- 
toads. They then furnished nearly all the transportation. Today quite 
the contrary is the fact. No one would assume, if a discussion on the 
subject of transportation were to be announced, that railroads would 
constitute the sole subject for consideration. You practitioners are fully 
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conscious of the activities of four other agencies of transportation which 
you also represent on occasions, and with which we deal to a greater or 
lesser extent. The entire country is getting to be transportation con. 
scious. I might be expected to say something on that subject, but I shall 
not do so. I refer to it merely to indicate the multitude of the problems 
which confront you and us, in common with all the rest of the country, 
and which have so greatly enlarged the scope of your activities. This 
may require a greater degree of specialization, such as has developed 
in other branches of the legal profession. 

In thinking over what I might say to you this morning I concluded 
that if I could be of any service whatsoever I might hope to interest 
you with a few remarks on the subject of oral argument. I am addressing 
my remarks particularly to the juniors. The veterans established their 
own methods long ago. Many of you, juniors and veterans, are now 
complying with every suggestion I expect to make, but others do not, 
and that is my reason for making these suggestions. Certain features 
have been impressed upon my mind cumulatively as I have listened to 
arguments. Of certain of these I would like to speak briefly. 

To begin with, I wish to say that I like to listen to oral argument. | 
have always encouraged it except in cases where clearly it appeared to be 
unnecessary. Custom has practically developed oral argument into a 
right of litigants, which it is not, like the filing of printed briefs, which 
is an established right. I like to know where you think the mountains 
and the valleys of your case are located. That is of real value to me asa 
Commissioner who must participate in the decision. ‘I like to know what 
you think the real issues are from the standpoint and interests of the 
respective clients. I have known counsel to spend less than five minutes 
on his case and then use 20 or 25 minutes in anxiety to show that it is 
not like many others mentioned by him. The value of an argument to 
me is largely dependent upon the success with which you outline 
both contour and relief of the field into which you are leading ws. 
Furthermore, the oral argument represents the only direct contact which 
your clients have with us as a body. It is the only opportunity which 
citizens have to speak to us about their interest in the proceedings. 

From experience you know that members of the Commission may 
ask questions, each asking such questions as the trend of the argument 
suggests to him. The answer to the question is, or should be, a direct 
aid to at least one of the participants in working out the final conclu- 
sions. Ordinarily, we can not know at the time of the argument what 
the record contains, and questions may go outside of the record. You 
must tell us if they do. Generally speaking, answers should be con- 
fined to the record. I like the answer which many of you have often 
given; namely, that the record is silent on that point, assuming this to 
be correct. There are those who do not stop there, but take advantage 
of a question to supplement the record. Where the answer can be 
given from facts of common knowledge which every tribunal has a right 
to use, no valid objection can be made to an answer thus constructed, but 
we should be advised of that fact. That is sometimes overlooked. Some 
times the answer comes in this form, ‘‘The situation is this,’’ followed 
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by the description. Here again it is better practice to indicate which part 
of the description is in the record and which part is not there. Frequently 
you are listeners by the hour, as we are, and I am sure I am entrusting 
to you no secrets when I suggest that on such occasions I have felt 
occasionally that counsel expressed doubt regarding the facts of record 
because a correct statement of those facts might militate against him. 
This brings into relief one of the outstanding differences among counsel. 
There are those who without hesitation, but sometimes probably not 
without regrets, in answer to a question state the facts exactly as they 
stand developed upon the record, even though those facts may militate 
against him. It takes strength of character and a strong sense of duty 
to do this, but is there a single practitioner who doubts that such is the 
only proper course to pursue. A full and frank answer is the only 
answer which should be given. As I think of men who have passed in the 
procession before us in oral argument, those who stand out most dis- 
tinctly as peaks are the men who have combined with fine intellectual 
qualities that strength of character and high sense of duty to do this 
very thing. It is that class of men upon whom Commissioners and 
counsel have learned to rely and whose statements are practically never 
challenged. 

The character of the case should determine the character of the 
oral argument. Most cases before us are adapted to the simple narrative 
form of presentation, at least in the statement of the case. Some other 
types of oral argument, once fairly common, have gradually disappeared, 
probably due chiefly to a change in the training and experience of those 
who make the argument and to a realization that country jury methods 
as such are not necessarily persuasive before us. We sit in argument 
many days and the character of the arguments has much to do with 
the enjoyment of our work and the understanding of the case. An 
argument may be extremely serious and at the same time highly enjoy- 
able. Our business is serious business. The most of you have sat in 
our argument rooms when other counsel were arguing, and I believe you 
understand exactly what I am now talking about. Adequate preparation 
and simple presentation furnish the greatest aids to me in oral argument. 
There are those who are especially gifted in the use of the English 
language, and who possess the talent of making their words fit the 
thought like a well-fitting glove the hand. This adds to the pleasure and 
profit of listening, but it is not one of the indispensable qualities. Where 
this talent is combined with thorough knowledge of the case, and 
doesn’t tempt its possessor into playing with words, it becomes a tool 
of highest utility ; but let me hasten to add for the interest of those who 
may not possess these unusual gifts to the same high degree, that in- 
dustry in preparation and fairness in statement are the more essential 
and the more useful qualities. 

I also wish to say a word regarding your adversary. There are 
those who are always fair and courteous to their opponent and there 
are those who appear to find it difficult to practice these qualities. Some 
always bristle and many never do. No practitioner has ever weakened 

own case or in any manner harmed his standing through courtesy 
toward his adversary, and frank recognition of obvious merit in the 
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other side of the case, assuming it has merit. After all, there are no 
many cases which are entirely one-sided. Purely one-sided cases practi. 
cally never reach us; they are composed before they develop that far, 
Nearly always there is room for honest difference of opinion among the 
contenders. There is room for argument. This alone should insure reg. 
sonable tolerance in attitude toward one another among opponents. Such 
tolerance is the general practice but many an hour would have been mor 
enjoyable if the practice had been adopted without exception. 

Occasionally a case does not appear to lend itself to the ordinary 
type of oral argument, and in such instances it may be appropriate for 
counsel to read his argument. Generally, however, the reading of ap 
argument should be avoided. Preparation should be so thorough that 
the speaker can be left free to make, his argument while he is looking 
at us, rather than at the written or printed page. Oral arguments ar 
not provided for to be read. The practitioner who speaks freely without 
the handicap of extensive reading is more helpful than the one who can 
not take his eye off the written or printed page. 

For certain classes of cases it has long been one of the requirements, 
observed by many, to insert in briefs maps and diagrams relating to the 
subject matter of the proceeding. The absence of a simple map or 
diagram frequently is a handicap in following an argument. Maps are 
a real help in learning to understand a situation. I would like to empha- 
size the desirability of general compliance with that suggestion, both in 
the preparation of briefs and in the presentation of oral argument. 

Observance of the points I have mentioned always adds to the 
pleasure of listening to arguments and frequently enhances their value. 
I have made these suggestions in the confident belief that they would 
be received in the same spirit in which I have given them. I must add 
that if some of you should not succeed in observing them, I shall 
nevertheless do my best to understand your argument and to help in 
deciding your case strictly on its merits. I shall continue to enjoy orl 
arguments and profit by them. Natural spontaneity and enthusiasm 
for your cause will always rise above particular methods of presentation 
and substance rather than form will determine the mental precipitate of 
the listener. 





CHARLES E. BELL REOPENS WASHINGTON OFFICE. 


Mr. Charles E. Bell, who was until recently Executive and Trafic 
Assistant to the Federal Coordinator of Transportation, has reopened 
his Washington office, in the Investment Building. Mr. Bell will practice 
before the Interstate Commerce Commission in matters pertaining 
traffic and transportation by rail, motor carrier and by water. He wil 
specialize in analytical studies, surveys and investigations, and act 4 
advisory consultant in matters before the Interstate Commerce Commis 
sion and other governmental regulatory agencies. 





Practitioners before the Interstate Commerce 
Commission 


An Address delivered by Hon. Clyde B. Aitchison, Interstate Com- 

merce Commissioner, at the Annual Meeting of the Association 

of Practitioners Before the Interstate Commerce Commission, 
Washington, October 29, 1936. 


( September 1, 1929, the Commission established a register of persons 
admitted to practice before it. More than seven years has elapsed, 
and it may be well to recount the circumstances which led to the creation 
of the register. The Interstate Commerce Act has always authorized 
appearances before the Commission to be made by attorney or in person. 
For about 40 years no question was raised as to the qualifications, stand- 
ing, or authority of persons who appeared as an attorney. However, 
down to the Great War those who appeared as advocates were ordinarily 
members of the bar of some court, and their comparative maturity stands 
out in retrospect. 

The post-war reorganization added greatly to the scope of the Com- 
mission’s jurisdiction and suddenly multiplied the volume of business 
before it. Claims arising out of Federal control had to be liquidated; 
the change of price levels plunged into uncertainty all existing rates 
and rate relations. The practice before the Commission was lucrative, 
and the liberality and simplicity of its procedure and the generous 
custom of permitting anyone who chose to appear as an attorney attracted 
to this highly specialized field a large number of younger men, some law- 
trained and others who were rate, valuation, or accounting experts. 
In addition, local controversies, and cases growing out of the finance or 
convenience and necessity sections of the Transportation Act brought 
many to the bar who had no previous experience as advocates, whose 
interest was limited to particular proceedings. The commercial or in- 
dustrial traffic bureaus, so-called, and the transportation departments 
of chambers of commerce multiplied in the land, and they involved an 
ever increasing participation by their officers as representing individual 
or local interests. 

The situation was, therefore, one of a largely increased volume of 
business, increasing in complexity and diversity, in which the parties 
were represented by younger men, often inexperienced. The old timers 
who had fought hard, but observed the rules of the tournament, were now 
outnumbered. With the best intentions in the world, and with good 
technical equipment, many of the newer practitioners—self-chosen and 
self-dubbed—were not acquainted with the ethics or aesthetics of con- 
troversy, and their system of procedure could not reflect the conventional 
traditions handed down from the early days. Good rate men essayed 
the role of advocates, and young lawyers cheerfully grappled with 
intricate problems of transportation technique. 
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At the same time, the Commissioners were compelled to lessen their 
persona] contact with individual proceedings, and more and more records 
were left to examiners for development; and because the corps of ex. 
aminers was necessarily considerably enlarged, the new men were less 
experienced and not as closely in touch with Commission policies and 
traditions as in earlier days when examiners worked in contact with 
individual Commissioners to whom they were assigned. 

The matters which come before the Commission involve real money, 
controversies are sharp, and liberal procedure, when untrammeled, gives 
opportunity for chicanery which may be highly profitable. When such 
results followed, as they did, the Commission concluded that the liber- 
ality of its practice must be restricted for the preservation of the tra- 
ditional dignity, decency and decorum in procedure which it has ever 
demanded. Accordingly, under its statutory authority to ‘‘conduet 
its proceedings in such manner as will best conduce to the proper dis- 
patch of business and to the ends of justice,’’ on April 20, 1927 the 
Commission so amended its rules of practice as to provide that all 
persons appearing before it must conform to the standards of ethical 
conduct required of practitioners before the courts of the United States, 
and that failure to conform to those standards would be ground for 
declining to permit appearance of attorney in any proceeding before 
the Commission. 

While this rule had a salutary effect, subsequent events showed the 
need for a more personal control of those who habitually appeared be- 
fore the Commission, even to the extent of touching upon their means of 
livelihood. After a considerable period of patient but not wholly suc- 
cessful endeavor to better the standards of ethical conduct by force of 
the rule quoted, the Commission with misgivings and a good deal of 
regret at the break in its unusually liberal practice, undertook the crea- 
tion of a register of licensed practitioners. 

The Commission has always received material aid from many men of 
fine character and attainments, who, while lacking a formal education in 
law and therefore not privileged to appear in court, have become thor- 
oughly grounded in the law administered by the Commission. Numerous 
persons in this class were known to be fully qualified to appear as the 
representatives of others. There could be no question but that such 
persons would be highly desirable members of the Commission’s bar. 
While the statute expressly recognizes the right of parties to appear and 
be heard by attorney, as indicated by the Supreme Court of the United 
States in a then recent leading case (Goldsmith v. Board of Tax Appeals, 
270 U. 8. 117) the character of work done by the Commission, the quasi- 
judicial nature of its duties, the multitude of the interests to be affected 
by its decisions, all require that those who represent others in hearings 
should be persons whose qualities as lawyers or as otherwise technically 
competent will insure proper service to their clients and help the Com- 
mission in the discharge of its important duties. The Court has not been 
quoted literally, but the paraphrase is fair. 

Accordingly the Commission recognized two classes of persons a 
qualified for admission, who, because defined respectively in paragraphs 
(a) and (b) of the Rule of Practice have come to be called class ‘‘g” 
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and class ‘‘b’’ practitioners. Class ‘‘a’’ embraces attorneys at law 
admitted before the Supreme Court of the United States or the highest 
courts of any State or territory or the District of Columbia; Class ‘‘b’’ 
embraces persons not attorneys at law, citizens or residents of the United 
States, who file proof to the satisfaction of the Commission of the pos- 
session of the necessary legal and technical qualifications to enable them 
to render valuable service before the Commission, and as being other- 
wise competent to advise and assist in the preparation of matters before 
the Commission. In the case of Class ‘‘a’’ practitioners, a court certifi- 
eate is required that the applicant has been so admitted and is in good 
standing ; or, alternatively as to ‘‘a’’ but required as to ‘‘b’’, a certificate 
by three or more registered practitioners that the applicant is possessed 
of all of the requisite qualifications under the rule, and moving and 
recommending that he be admitted to practice under the rule. 

When the register became effective there were approximately 2500 
eases on the formal docket of the Commission; some of these were 
nation-wide general investigations, which had attracted great local in- 
terest and numerous parties appeared at the hearings. At once came in 
a flood of applications for admission to practice. Not knowing to what 
extent the Commission’s rules of practice might be tightened up, all who 
had proceedings pending before the Commission in order to protect their 
appearances as counsel made haste to get on the register at once, under 
a sort of ‘‘grandfather clause’’ understanding as to the intent of the 
rule. It would have been unfair in the extreme for the Commission to 
have adopted suddenly a rule which would throw out of livelihood num- 
erous persons who had been encouraged by liberality and with common 
consent of all, and the forced severing of relations of trust between clients 
and their representatives would have thwarted the ends of justice, 
ecapriciously and arbitrarily. As might be expected, the initial registra- 
tions were heavy. In the initial period of 13 months, to October 31, 
1930, 4302 persons were admitted to practice. In the 6 years which 
followed, 3267 were admitted. Of those admitted in the first period, 
roughly 41 percent were members of the bar and 59 percent were non- 
lawyers. However, for each of the 4 years which followed the initial 
period the number dropped from 553 in 1931 to 376 in 1934, and then 
rose to 400 in 1935. Recently the new jurisdiction of the Commission 
under the Motor Carrier Act has caused an increase in the number of 
applications for admission, and during the year ended October 15, 1084 
applicants were admitted. 

While the total number of persons admitted, 7569, may seem large, 
the bar is of moderate size when related to the total population of the 
country, or when compared with the size of the rolls of practitioners of 
various other departments. It has been stated that some 35,000 persons 
are admitted to practice before the Treasury Department and approxi- 
mately 17,000 persons before the Board of Tax Appeals (report of 
Special Committee on Administrative Law, American Bar Association, 
1936). Many who have qualified have done so without the intention of 
practicing, because they deem it a matter of professional honor or dis- 
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tinction, or as having some value for advertising purposes, or else in 
anticipation of some contingency which may require an appearance to be 
made at a time when it would be difficult to secure admission in the 
usual way. The trend for the last 6 years is of great significance. The 
original crop of practitioners is gradually diminishing as they die, retire, 
or pass into other lines of endeavor. But for the last 6 years the total 
number admitted has averaged less than 545 per annum, and of these 
nearly 70 percent are lawyers who have already gone through a selective 
process of legal training and have successfully passed examinations 
as to character and professional education—a selective process which is 
continually becoming more rigorous. In the last year, out of nearly 
1100 applicants who were admitted less than 200 were non-lawyers, or 
1 for about every 650,000 population. The preponderating percentages 
have now been reversed, and instead of 60 percent of the bar being 
laymen, the majority are now lawyers. 

In the ultimate accomplishment of the major aims of the Commis 
sion when it created a register of practitioners, this marked and con- 
tinued shifting trend has real significance. For these lawyer members 
of its bar, over and above the restraints which the rules of the Commis- 
sion and the code of ethics adopted by the Association of Practitioners 
impose, are even as to the transactions in proceedings before the Com- 
mission subject to the disciplinary supervision of the judicial bars to 
which they belong. It also seems to indicate a growing conviction that 
technical skill alone is not sufficient and must be supplemented by 
adequate legal study. 

Many difficulties are solved at a stroke by making a partial return 
to the liberal custom of earlier days. There is a real distinction between 
casual appearances before the Commission in special cases, and engaging 
in the practice before it. No one is interested in building up a monopoly 
of servitors in this particular temple of justice. The Commission’s rules 
now provide that in the discretion of the presiding commissioner of 
examiner a corporation or association may be represented by a bona fide 
officer. Demonstrably a great many persons have sought and obtained 
admission because they were unaware of the rule, or did not understand 
that it receives a common-sense application. Persons who appear only 
casually are not likely to cause any trouble or to need regulation; nor is 
there public necessity for inquiring closely as to the sufficiency of their 
qualifications. Often they can give the Commission and their clients 
substantial aid, yet their training may be insufficient if tested by the 
standards proper to be applied to prospective practitioners. The appear- 
ances of such men should not be hampered by too much red tape; they 
are not within the spirit of the rules governing admissions to practice, 
and special permission should be (and customarily is) accorded to them. 
Nor need we worry much about those who seek admission for merely 
ornamental purposes. A polite reminder that the register is of ‘‘ persons 
entitled to pructice before the Commission’’ and that the casual, single 
appearance can be arranged specially, will save all of us a good deal of 
work by preventing the roll from assuming astronomical proportions. 
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Two suggestions have been urged recently which merit consideration. 

1. The suggestion has been made with much force that the juris- 
diction of the Commission is of such a diverse character that no one 
ean be expert in all of its branches, and therefore admissions to practice 
should be limited to the particular field in which expertness is shown. 
The Commission deals with numerous classes of transport agencies, and 
the regulatory functions as to each embrace such diverse matters as 
financial structure, construction, operation, the system of rates, principles 
of valuation, and to a certain extent, labor relations. The same prob- 
lem confronts the American bar as a whole. Admiralty lawyers are not 
necessarily versed in the principles of the law of real estate, which in 
turn throw little light on the principles of criminal law or corporate 
reorganizations. But difficulties in the attempt to departmentalize the 
practice, even as to the great groups recognized in the general practice 
of law, are multiplied in parcelling off the practice before an administra- 
tive tribunal into distinct compartments of much lesser content. The 
general, all-round practitioner must not be forgotten. Again, if the bars 
of the courts or of the administrative agencies could be departmentalized, 
it would end in splitting up the bar into little groups, and the advantages 
and power which come to a comprehensive organization would be lost. 
To just that extent the opportunities for public service would be 
correspondingly diminished—and after all, it is the acceptance of the 
recognized duty of a general public service disassociated from the idea 
of individual gain which makes a profession out of what would otherwise 
be merely a very sordid business. Again, in actual practice, a single 
proceeding may involve several classes of carriers and arise under numer- 
ous acts; principles of constitutional law, of the rules of evidence, the 
principles of accountancy, the complexities of valuation, the technique 
of rate making, constantly are involved in single proceedings. Mr. 
Dooley’s doctor who had become a head specialist, and who had ‘‘only 
larned down to the collar bone’’ had too narrow training for a success- 
ful specialist. Besides, the inexorable survival of the fittest, and the 
irresistible tendency toward adaption to environment eventually bring 
men into pursuits for which they are best qualified and thus they 
departmentalize themselves more skillfully than we could do it for them. 

2. A subordinate suggestion is that all persons admitted to prac- 
tice before the Commission shall be required to elect whether they wish 
to practice in a limited field or generally, and to stand an examination 
upon their qualifications in the selected field. Since departmentalization 
seems impracticable, the suggestion narrows itself to whether an appli- 
tant shall be admitted generally upon his showing of qualifications 
through examination in a particular field. But this would not test the 
possession of qualifications in any field except the one which the appli- 
cant elected, and as it is not practicable to restrict the right to practice 
to a particular field or to cases arising under certain sections of the 
statutes, would give no clue to the possession of qualifications for the 
general practice. 
_ The Commission has never been convinced, and is not now con- 
vinced, of the practicability, desirability, or necessity, of examinations 
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as a universal test of the qualifications of applicants for admission. When 
an applicant demands the hearing which the Supreme Court in the 
Goldsmith case has said must be given to him, an examination is usually 
the appropriate form of hearing, unless the question is as to his moral 
qualities. But the Commission is convinced that normally better results 
can be secured by following the general practice of the Civil Service 
Commission and our great private employers of labor in recruiting a 
responsible staff, and examinations are not found necessary for such 
purposes. The Commission has had most helpful constant cooperation 
and assistance from the officers and the special committee of the Asso- 
ciation of Practitioners in the personal investigation as to the character 
and qualifications of applicants for admission. This has been a slow 
development, but the results have been a steady betterment in the quality 
of those admitted year after year, and in the body of practitioners as 
accumulated during the last 7 years. 

An arrangement lately effectuated and shortly to be put into effect 
will provide for the investigation of individual applications by select 
standing subcommittees of practitioners located in important centers, 
convenient to the great majority of applicants. These committees 
through personal contact with applicants, by inquiry, and otherwise, 
will secure information which will supplement that secured by the 
Commission itself from the applicant and from his sponsors. The Con- 
mission will thus secure substantially all that the Civil Service Con- 
mission would have before it in the conduct of a non-assembled examina- 
tion for an important governmental position, or a great corporation 
might expect its personnel department to obtain. The work of thes 
committees should not be that of mere censors; they will rather consider 
themselves as helpful advisers and guides to worthy applicants who seem 
to lack some essential element of training. The admission to practice of 
applicants who are only partially equipped would be a disservice to the 
Commission, to future clients, and to the practitioner himself. The mem- 
bers of the Association who have so willingly undertaken or have already 
earried such thankless and onerous duties have placed both the Commis 
sion and its bar under real obligations. Their high character and recog- 
nized professional attainments give every promise that their service will 
be worthy of the best traditions of the Commission and of its bar, and 
that their tasks will be constructively and sympathetically administered. 

This leads to the observation, often repeated, that the practitioners 
owe to the men who are coming on a duty to guide them in their profes 
sional development. Useful as are the correspondence schools and the 
study circles of traffic clubs, they can not meet the needs of all individ 
als. The bar of the Commission has not met this responsibility. It 1s 
rare man who has the ability to discipline himself and go through 4 
rigorous course of self-training. This great problem presses upon the 
bar of practitioners as a whole for a constructive answer. Some way 
must be found to pass on the torch. 

There are certain definite legislative proposals which will vitally 
affect the practice before tribunals such as the Interstate Commertt 
Commission. Merely passing reference can now be made to them. One 
of these is the Black Bill, S. 2512, which has been passed by the Senate 
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for a second time. So far as it covers practice before the Federal 
administrative agencies, a special committee of the American Bar Asso- 
ciation has characterized it as having such far-reaching effects as to 
stagger the imagination. The Wagner Bill has already received the con- 
sideration of the Association. The attention of this Association has not 
been directed to the proposal in the companion Logan Bill, 8. 3787, and 
the Celler Bill, H. R. 12297, to establish a United States Administrative 
Court. If this should become law, the ultimate decision as to who 
should and should not be admitted to practice before the Interstate 
Commerce Commission and other administrative agencies would be 
immediately transferred to a new court of 40 members, made up of a 
Chief Justice, and 5 Justices to be named by the President, and the 
Judges of the Court of Claims, United States Court of Customs and 
Patent Appeals, the United States Customs Court, and the members of 
the Board of Tax Appeals. It is expected that ultimately the Adminis- 
trative Court will have jurisdiction to reexamine and pass upon all 
questions of fact involved in any so-called judicial determinations of the 
Federal administrative agencies. Its creation is opposed on principle 
by the Federal Bar Association and other associations of practitioners 
before specialized tribunals, but the principle of the administrative court 
was approved by the American Bar Association at the late Boston con- 
vention. The proposal is of grave import. 

Group association of the members of the bar, such as is accomplished 
in the Association of Practitioners, is an essential ingredient in working 
out the plan of the Commission put in effect seven years ago. It is war- 
ranted by the highest ethical considerations. But there are practical 
and material aspects which should not be minimized. Active participa- 
tion by the members of the Commission’s bar in the tasks of the Asso- 
ciation will give greater dignity to the practice, and thereby their 
professional careers will be made more satisfactory and the material 
rewards of their service will become commensurate with the skill and 
responsibility involved. Membership in the Association is a high privi- 
lege. It gives an opportunity for members of a great profession to be of 
service to their fellows, and to advance the administration of justice to a 
higher plane. Acceptance of this opportunity marks the difference be- 
tween the man who thinks only of himself and one who is willing to 
contribute his time and effort for the betterment of his profession and 
to make a modest contribution toward accomplishing the end for which 
governments have been created. We may hope that the Association can 
be so ordered and conducted that all its members will have a responsible 
part to perform in the accomplishment of its high aims; and that none 
will enter it save those who subscribe to its standards and will pour 
themselves out in the achievement of its ideals. And then, we hope that 
the world will recognize that membership in such an Association is a 
mark of distinction, and a public certificate that he who possesses it is a 
man of character, high principles, with sound professional training, 
wholly worthy of confidence and trust as one of the elite in his profes- 
sion, and a leader among men. 





APPLICANTS ADMITTED AS QUALIFIED TO PRACTICE BEFORE 
THE INTERSTATE COMMERCE COMMISSION. 





Sept. 1, 1929 Year ended October 15 - 
to 


Oct. 31,1930 1931 1932 1933 1934 1935 1936 
Class ‘“‘a’”’ (members 
of the bar) 1746 242 224 259 
Class “‘b” (non- 
lawyers) 2556 163 152 141 


Total 4302 405 376 400 


Cumulative total end 
of each period— 
Class ‘‘a’’ 1746 
Class ‘“‘b’’ 2556 


Total 4302 


Same—in percents: 

For period stated— 1929-30 
Class ‘‘a” 40.6 
Class “*b”’ 59.4 








For cumulative total— 
Class ‘‘a”’ 40.6 
Class ‘‘b”’ 59.4 

Number admitted as 
qualified, October 
31,1930-October 


15, 1936: 
Number Per Cent 


Class “a” 2264 69.3 
Class ‘*b” 1003 30.7 


Total 3267 100.0 


NATIONAL INDUSTRIAL TRAFFIC LEAGUE MOVES 
OFFICES TO WASHINGTON. 


The National Industrial Traffic League has moved its offices to 
Washington, D. C. It is now located in Suite 450, Munsey Building. 
Mr. Edward F. Lacey, Executive Secretary, is in charge of the offices. 





WATER CARRIER STATISTICS. 


The Bureau of Statistics of the Interstate Commerce Commission has 
made public a comprehensive statement showing selected financial and 
operating data from Annual Reports of water carriers filed with the 
Interstate Commerce Commission for the year ended December 31, 1935. 
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Address of Elmer A. Smith, President. 


Before the Annual Meeting of the Association of Practitioners 
Before the Interstate Commerce Commission, Washington, 
October 29, 1936. 


ORD Macmillan, in a recent address at the University of Edinburgh, 

after referring to the increasing division that characterizes the whole 
field of human knowledge and thought, said in substance that man can 
never be satisfied unless he can relate his special work to wider con- 
ceptions of the world’s activities, and find its justification as contributory 
to universal progress. 

Our work as practitioners before the Interstate Commerce Commis- 
sion is a specialized work. Indeed, with the expansion of the duties 
and functions of the Commission in recent years, we find within the 
Commission itself specialization within specialization. We have seen 
within the past two years the extension of the Commission’s regulatory 
powers to motor vehicles, an entirely new field, and a field within which 
specialists are needed. And what I here hope to show is that the Asso- 
ciation, its activities, its interests, its problems, problems which touch 
directly the work of the Commission, may enable us to extend and 
enlarge our interests, to realize better that we are but a part of a larger 
whole, and to approach our work as practitioners from the standpoint 
of its relationship to this larger whole. 

If we will but step aside from the round of our daily tasks long 
enough to consider more dispassionately the nature of our work and its 
relationship to the rule of law and order in an increasingly complicated 
economic life, I am convinced that we will not only more effectively help 
the Commission in the problems that confront it, but more clearly see 
that our work is really a contribution to the progress of the rule of law. 
One has only to look in the world around him to see that the rule of law 
today as never before needs encouragement and support. 

A point that it seems to me has not been sufficiently stressed is that 
the Commission’s work and its capacity fairly and adequately to ap- 
praise and pass upon the baffling questions that confront it, must depend 
to a very substantial extent upon the character and kind of work that 
is done by those who appear before the Commission. Mr. Commissioner 
Porter gave expression to this thought in his address of welcome at the 
1932 annual meeting. 

Warren in his classic work on the Supreme Court in History says 
that the character and capacity of counsel taking part in cases before 
the Supreme Court have been elements which require consideration, since 
the arguments of men of ability demand an attention and afford an 
assistance to the Court which may powerfully influence the trend of the 
decisions. He calls attention to the language used by Mr. Justice 
McKenna in his dissent in the case of Sauer vs. New York, 206 U. S. 
536, in which Mr. Justice McKenna, referring to cases decided by the 
Court of Appeals of New York, said that they got significance from the 
arguments of counsel, that such arguments are not necessarily a test 
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of the decision, but that they may be, and that the opinion may respond 
accurately to them. If this be true of cases before courts, it follows it 
must be true with respect to cases before administrative tribunals. All 
this but emphasizes our responsibilities. 

Lawyers, once admitted to practice before the courts, are considered 
officers of the courts, arms of the courts, to enable courts more effectively 
to perform their duties. And it has seemed to me that practitioners 
before the Commission should come to recognize that they occupy sub- 
stantially the same relationship to the Commission, particularly in view 
of the recent decision of the Supreme Court in the Goldsmith case, 
270 U. 8. 117. The Supreme Court in this case held that the United 
States Board of Tax Appeals had the power to prescribe rules for admis- 
sion of attorneys and certified public accountants to practice before it. 
The Supreme Court said that the character of the work to be done by 
the Board, the quasi-judicial nature of its duties, the magnitude of the 
interests affected by its decisions, all require that those who represent 
the taxpayers in hearings should be persons whose qualities as lawyers 
or accountants will secure proper service to clients and help the Board in 
the discharge of its important duties. You will see that the Supreme 
Court gives emphasis not only to proper service to clients, but help to 
the Board. 

What are the activities of the Association that should engage our 
time and attention? What are its spheres of action that will make us 
realize that our work is a part and a necessary part of a larger whole! 
The answer to these questions can best be found by a brief consideration 
of the work of our committees and their problems. 

Let us consider first the work of the Committee on Education for 
Practice. In my judgment the importance of the work of this Committee 
increases each year. I make this statement, among other reasons, be- 
cause of the attention that is now being given by students of the law and 
writers in the law reviews and the bar association journals to the 
qualifications of those who practice before administrative tribunals, as 
well as the efforts of certain groups to deprive administrative tribunals 
of the right to set up standards for those who practice before them, and 
to enforce those standards. 

In the past two years I have come across no less than six articles 
in the law reviews and the bar association journals that deal either 
exclusively or to a very large extent with the question of the qualifications 
that should be required of those who practice before administrative 
tribunals. 

In a significant article that recently appeared in the University of 
Chicago Law Review on FrEperaL ADMINISTRATIVE Bars—ADMISSION 
AND DisBARMENT, the statement is made that despite the long continued 
and detailed discussion of standards of legal education and of admission 
and disbarment in relation to the bars of courts, little attention has 
been paid in these matters to administrative bars, and that if adminis- 
trative agencies are to continue to increase in number or scope of their 
powers, it seems that more consideration should be given to the edu- 
cational qualifications of these bars, the admission requirements, the 
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methods of passing upon such qualifications, the codes of ethics and dis- 
barment proceedings. This article gives some clue to the thought that 
students of the law are now giving to this question. The current 
thought on this subject, as it appears from time to time in the reviews, 
we cannot ignore. 

You are familiar with the remedy that has been suggested in several 
quarters, that admission to practice before an administrative tribunal 
should be confined to lawyers only. At a recent meeting in Boston of 
the American Bar Association a resolution was adopted by the Asso- 
ciation, apparently without any discussion, in support of the Wagner 
Bill, urging that practice before departments, commissions or other 
executive or administrative agencies of the United States be confined to 
attorneys at law. This, of course, can be brought about in one of two 
ways: by the passage of an Act of Congress taking away from adminis- 
trative tribunals the right to set up standards and to enforce those 
standards, or by a rule of the tribunal itself. This resolution was re- 
ferred to the House of Delegates of the American Bar Association, and 
the House of Delegates, following some considerable discussion of the 
subject, referred the resolution to the Committee on Unauthorized 
Practice of the Law for consideration and report. 

With this resolution before us, and with the history in mind of 
the Commission, and the purposes that were intended to be accom- 
plished by the passage of the Interstate Commerce Act, the question 
presents itself whether the Association of Practitioners, does not today 
have a greater responsibility than ever before in aiding the Commission 
in enforcing the standards for admission to practice before the Com- 
mission which the Commission in its judgment and based upon its 
experience, has set up. 

The last Annual Report of the Commission shows that approxi- 
mately 36 percent of the total number of formal complaints were 
handled under the shortened procedure. You are all familiar with what 
is generally involved in these cases. They are of lesser importance than 
cases in which formal hearings are held. They are almost wholly 
factual in character. To suggest that these cases may be handled only by 
lawyers is to ignore the Commission’s background, its history, and its 
functions. 

The Commission’s capacity to adjust itself and its procedure to the 
character of cases that are brought before it, and to draw upon the 
experience of those who have a technical knowledge of the technical 
facts that the Commission must consider, as well as those who have a 
knowledge of the law, is one reason for the respect in which the Com- 
mission is held and the niche that it has made for itself in our system 
of government. It may be doubted whether the lawyers who voted for 
this resolution have any real conception of the duties and functions of 
the Commission and of the varied nature of the practice before the 
Commission. 

And in considering this question I think we must bear in mind not 
how far we have got to go but how far we have gone. It should not’ be 
overlooked that it has only been within the past decade or so that the 
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importance of administrative tribunals, indeed their necessity, has been 
generally acknowledged. Mr. Justice Stone, in a notable address at the 
Harvard Tercentenary Conference on THE FuTuRE oF THE CoMMON Law, 
said, after referring to the Commission, that the time had come for a 
more ready recognition that the procedures worked out by administrative 
bodies had realized the ideal of the supremacy of law over official action, 
—the ideal of the common law,—largely without the coercive interven- 
tion of courts, and that they have set up standards for the appraisal of 
the specialized experience with which they are concerned which courts 
could have formulated, if at all, only more tardily and with far greater 
difficulty. 

And it has only been within the last few years, as I have just 
pointed out, that any real consideration has been given to practice and 
procedure before administrative tribunals. Lawyers have been rather 
inclined to overlook the fact that most decisions of administrative tri- 
bunals, and this is particularly true of the Commission, are final, and 
that but a fraction of them ever reach the courts. I think probably too 
much time has been devoted to the question of judicial review of 
decisions of administrative tribunals, and not enough time and thought 
given to questions of practice and procedure before the agencies them- 
selves. 

The Rules of Practice of the Commission setting up qualifications 
for those who appear before it first took effect in 1929. This was a 
novel step if we consider the background and history of the Commis- 
sion. But the step has been taken, and our responsibility is to aid the 
Commission in enforcing those standards, and in considering from time to 
time, in conjunction with the Commission, what changes might well be 
made in those standards and the means of applying them. 

This help the Association has given the Commission during the last 
year to a greater extent than ever before. You will later hear the 
report of the Special Committee on Admission to Practice, which Com- 
mittee, at the request of the Commission, has conducted through the 
members of the Association such investigation as the members could 
reasonably make of the qualifications of applicants for admission to prac- 
tice. Plans are being laid for even a greater use of the membership of 
the Association in passing upon the qualifications of applicants for 
admission to practice. 

The ultimate question is whether the responsibility of setting up 
qualifications and standards for those who practice before the Commis- 
sion and of applying and enforcing them should not be left to the 
Commission. Is not the Commission with its experience of fifty years, 
in a better position than Congress or any group who do not come 
in close contact with the work of the Commission and its problems, to 
determine what the qualifications should be and how they should be 
tested and applied? It seems to me the Association can be of real help 
and of greater help to the Commission in this most important work. 

Both the Commission and the Association can well take heart from 
the experience of the American Bar Association itself in its efforts 
to establish higher standards for admission to the practice of law. The 
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fact that in a great many of the States such higher standards now pre- 
vail is a tribute to the interest of the American Bar Association in the 
subject and to its long continued efforts over many years. But its 
efforts in this respect have in no way ceased, for there is yet much to 
be done. 

As Mr. Commissioner Aitchison well pointed out in his remarks 
at the Association’s last annual meeting, we must also consider what we 
ean do to increase the knowledge and capacity of those who have been 
admitted to practice. In this suggestion alone there is an opportunity 
for constructive work that could well occupy the attention of a special 
eommittee over a considerable period of time. 

Closely connected with the work of the Committee on Education 
tor Practice is the work of the Committee on Ethics. In a recent article 
in the American Bar Association Journal the statement is made that 
reforms of the bar are required because of the need of a standard of pro- 
fessional ability and ethical conduct on the part of those who practice 
law. This applies with equal force to those who appear before adminis- 
trative tribunals. We have in our Code of Ethics a standard of con- 
duct, and it is to the credit of the Committee on Ethics that it has 
during the last few years undertaken with what seems to me to be 
conspicuous success the embarrassing duty of construing and applying 
the provisions of this Code in particular situations. 

That the unwritten and unseen activities of the Committee on 
Ethics are as important as the reports of the Committee are shown by 
the report of the Committee for this year. The committee states that its 
investigations, which have brought about voluntary corrections of ques- 
tionable activities, also disclosed in some instances oversight as to the 
provisions of the Canons of Ethics, and resulted in a sincere desire 
on the part of practitioners concerned to conform to the letter and spirit 
of the Code. 

As well stated by the President of the American Bar Association 
in a recent address delivered before the New York Society for Certified 
Public Accountants, a profession is a body of men specifically trained, 
schooled in a background of tradition and experience, but above all 
actuated by a sense of public responsibility and of the public interest 
in addition to a pride in workmanship and the compensation received. 
A profession works for something beyond the pay received. 

And President Ransom went on to say that accountancy is a pro- 
fession, that he supposed accountancy might easily have come to be a 
business, or merely a means of livelihood, had not the New York law 
fortified its status as a profession, and had not the state and national 
organizations of public accountancy marshaled behind the statutes the 
spirit and purposes and standards of an independent and honorable 
profession. 

It seems to me that more and more those who appear before admin- 
istrative tribunals must recognize that they are engaged in professional 
work, and that different standards of conduct are demanded from those 
that are traditional in the competition of the market-place, to use the 
language of Mr. Chief Justice Hughes. 
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The difficulty of enforcing in each and every case professional 
standards of conduct in a world that is not a perfect one but a perfectible 
one can readily be seen from the reports of committees on ethics of the 
bar associations and decisions of the various courts dealing with the 
disbarment of lawyers. It is but the reflection of the eternal struggle 
between what is and what ought to be, and which of necessity must be 
carried on. 

Another question that seems eternally to confront both courts and 
administrative tribunals is that respecting practice and procedure. One 
has only to glance at the reports of the State bar associations and of the 
American Bar Association to see that no one seems to be satisfied with 
the existing practice and procedure in the courts, that sweeping reforms 
are under way that in many respects will change completely the existing 
forms of practice and procedure, all with an end of making justice less 
expensive, more certain, more sure, and more prompt. 

For example, the Supreme Court of the United States has recently 
been empowered by statute to prescribe by general rules the practice and 
procedure in actions at law in Federal courts, and to unite these general 
rules prescribed by it for cases in equity with those in actions at law. 
To enable the Court to carry out this mandate of Congress, the Court 
has appointed a committee of lawyers to draft rules for submission to 
the Court. The Court has thus recognized the responsibility of those 
who practice before it of aiding the Court in formulating rules. 

Criticism has at various times been directed at the Commission be- 
cause of the length of its hearings and its records, and the immaterial 
matter that seems inevitably to creep into records. This criticism is 
without justification, and has been made by those who possess no knowl- 
edge of the number and variety of the interests affected by controversies 
before the Commission and the complicated nature of those controversies. 
It is my own judgment, however, that the practitioners themselves have a 
grave responsibility so far as this matter is concerned, and I know 
how difficult it is in one’s daily work to bear this matter in mind. But 
there are probably some things that can be done through changes in 
the rules of practice that will enable the Commission to work more 
effectively and more promptly. 

Our Committee on Procedure may well, for example, study the 
effect of certain changes that have recently been made in the rules of 
practice of some of the State Commissions. I refer particularly to the 
rules in Ohio and Arkansas under which all expert testimony must be 
written out, with exhibits attached, and given to counsel and the Com- 
mission before the hearing. I have been impressed in some recent hear- 
ings before the Commission with the suggestion of the presiding com- 
missioner that when testimony is written out, it is hardly fair not to 
hand to opposing counsel a copy of such testimony. 

While criticism from some quarters has been directed at prepared 
testimony, it seems to me that in large part it is a necessity before 
administrative tribunals, dealing as they are with technical questions. 
If properly prepared, it would seem that such testimony may be of real 
help to the Commission and may save the Commission a good deal of 
time. 
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Dean Wigmore in a recent address before the Cleveland Bar Asso- 
ciation said that so far as he could see the question-and-answer method 
in court cases resulted in trials interminably long and led to all manner 
of quibbling and objection, and that he believed that the time is coming 
when courts will give up this meticulous and ill-judged picking on de- 
tails, and go back to the old fashioned way of continuous narrative 
without question until you have got pretty much what the witness can 
talk about. 

An Indiana judge has recently pointed out that it cannot matter to 
lawyers what rules of procedure are prescribed for the client’s case, 
that the lawyer can have no personal interest in the matter, and that he 
ean play the game no matter what the rules are so long as they affect 
him and his adversary alike. It may well be that practitioners before the 
Commission should approach these questions from a more dispassionate 
standpoint, and should consider them not only from the standpoint of 
practitioners representing clients, but as practitioners who are an arm of 
the Commission for the more prompt and effective adjudication of con- 
troversies. 

Mr. Commissioner Eastman in one of his speeches gave expression 
to what seems to me to be the reasonable approach to these questions. 
He said that we can do a good deal to shorten and simplify procedure, 
but we can not avoid it, that on the whole, notwithstanding the vexation, 
he believed it is well that this is so, that in the long run it is the only sure 
protection against arbitrary or unprincipled or unjust action, and that 
if a tribunal has to tell why it does things and can point to a record which 
supports its action, it cannot go far wrong and survive. 

Whatever is done, no short cut will be found. And we cannot afford 
to be too dogmatic either in insisting that everything is all right as it is, 
or that a sweeping change will bring the millennium. To borrow the 
language of Professor Ruggles in a recent article in the Harvard Busi- 
ness Review: ‘‘We are bound to be disappointed if we stake our faith 
on simple automatic devices to cope with complex economic problems.”’ 
But the fact that they are complex, that they are baffling, should not 
deter us from an intensive and continuous study of how they can be 
better handled and considered. 

In several of the States the legislatures have provided for the 
appointment of judicial councils for the continuous study of the organi- 
tation, rules, and methods of procedure and practice of the judicial 
system of the State, the work accomplished and the results produced by 
that system. 

I feel, therefore, that we should look upon our Committee on Pro- 
cedure as a sort of committee that sits in continuous session, and that 
the committee’s work is of such a character that it cannot be fairly 
appraised at the end of one year, but only at the end of several. 

Our Committee should in short ever keep before it that portion of 
the address of Mr. Justice Roberts of the United States Supreme Court 
at the 1932 annual meeting of the Association. He pointed out that in 
practicing before the Commission we are very much freer than common- 
law and equity lawyers are in practicing before the courts, that he 
thought it possible for us to get along much more easily in matters of 
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evidence and in matters of making records and in matters of exhibits 
than it is for lawyers, and that one of the great things that can be done 
by cooperation between the Association of Practitioners and the Inter. 
state Commerce Commission is to devise methods of stipulating facts, of 
reducing testimony, and of reducing exhibits to a minimum so that the 
reai function of the Commission, which is to get promptly at a situation 
and relieve it promptly at a minimum of expense, can be better worked 
out. 

There is another duty that is imposed by the very nature of things 
upon the Association, and that is the duty of aiding, so far as it can, 
in the continued independence of the Interstate Commerce Commission 
and its freedom from executive or political control. It is sufficient in 
this respect to bear in mind the facts that led up to the decision of the 
Supreme Court in Humphrey’s Executor vs. United States, 295 U. §. 
602, in which the Executive sought to remove a member of the Federal 
Trade Commission. The court there said (p. 624) : 


“The Commission is to be non-partisan; and that it must, from the very 
nature of its duties, act with entire impartiality. It is charged with the 
enforcement of no policy except the policy of law. Its duties are neither 
political nor executive, but predominantly quasi-judicial and quasi-legisla- 
tive. Like the Interstate Commerce Commission, its members are called 
upon to exercise the trained judgment of a body of experts ‘appointed by 
law and informed by experience.’ I. C. R. R. Co. vs. Inter. Com. Comm., 206 
U. S. 441, 454; Standard Oil Co. vs United States, 283 U. S. 235, 238-239.” 


The Court said that at the time the Federal Trade Commission Act 
was passed the debates in Congress demonstrated that the prevailing view 
was that the Commission was not to be subject to any body of the 
government but only to the people of the United States, that it was to 
be free from political domination or control, and to be separate and 
apart from any existing Department of government, not subject to the 
orders of the President. 

The supremacy of the law that Mr. Justice Stone said that the 
procedures worked out by administrative bodies have realized, will be 
set at naught if these bodies lose their independence. 

And lastly there is that aspect of the Association’s work so happily 
described by Mr. Justice Roberts in the address just referred to, and 
that is the opportunity that the Association affords of bringing about 
solidarity of those who practice before the Commission. He said that 
an Association of this kind has the fine function of raising the ideals of 
practitioners and making every man who practices before the Commis 
sidn feel an urge to a higher ideal of professional attainment and ethical 
practice. 





1. C. C. ESTABLISHES ECONOMIC RESEARCH UNIT. 


The Interstate Commerce Commission has announced the appoint 
ment of W. H. S. Stevens, former Economist of the Federal Trade 
Commission, as Assistant Director of its Bureau of Statistics, in charge 
of Economic Research. 





The Practice of Administrative Law by Laymen 


the MISSOURI BAR JOURNAL for August 1936, appears an article 


(p. 144) entitled Tae Practice or ADMINISTRATIVE Law By LAYMEN, 
by Clarence T. Case of St. Louis. It is said in part (p. 144) : 


“Missouri lawyers seem to be pretty well convinced that practice before 
all judicial tribunals whether they be courts, commissions or bureaus, is 
properly confined to the legal profession. In fact, when we read the statutes 
of our own State, there is no other conclusion to reach. * * *” 


The author then quotes Sec. 11,692 of the Revised Statutes of Mis- 
souri, 1929, under which the term ‘‘practice of the law’’ is defined to 
include the appearance as an advocate in a representative capacity in 
connection with proceedings pending or prospective before any court 
of record, commissioner, referee or any body, board, committee or com- 
mission constituted by law or having authority to settle controversies. 

He says that with the growing advancement of administrative law 
in our Federal government there is a constant and ever-increasing en- 
croachment of laymen into the field of purely legal activity, and that the 
practice of so-called administrative law is being rapidly monopolized by 
laymen to the exclusion of lawyers. 

And the author wants to know why anyone should obtain a legal 
education and pass a rigid bar examination to secure a license when the 
laws permit a man to practice and do a larger volume of business without 
all this trouble, expense and effort? 

He says that this is exactly what the Federal statutes allow. He 
quotes Sec. 261, U. S. C. A., Title 5, Chap. 4, p. 133, to the effect that the 
Secretary of the Treasury may prescribe rules and regulations governing 
the recognition of agents, attorneys, or other persons representing claim- 
ants before his Department. 

He says that Sec. 493, U. S. C. A., Title 5, Chap. 8, p. 225, has the 
same identical wording, except that the Secretary of the Interior is sub- 
stituted for the Secretary of the Treasury. 

And he says that in the Commerce Department the Commissioner 
of Patents, subject to the approval of the Secretary of Commerce, pre- 
scribes the rules for the recognition of agents, attorneys, or other persons 
representing applicants. And he goes on to say (p. 145): 


“ * © © Each one of the Administrative Bureaus creates its own bar. 


It has its regulations for admission to practice, issue licenses to practice to 
both lawyers and laymen, and conducts its own disbarment proceedings. 
It creates a hybrid group of practitioners, a part of which is governed by rules 
of professional ethics and a part of which is not.” 


The author dwells at length with the rules of the Patent Office and 
says that in this Office the word ‘‘attorney’’ is used to apply to both 
lawyers and laymen, that fully one-half of the patent attorneys in the 
country are not lawyers, that the so-called ‘‘patent attorneys’’ have 
their own national bar in which both lay and law practitioners are ad- 
mitted on common grounds. Be: 
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He then refers to the Bureau of Internal Revenue and quotes that 
Bureau’s rules and regulations respecting enrollment and disbarment, 

He says that in the Board of Tax Appeals, which is in reality a law 
court, you would at least expect that practice would be limited to licensed 
attorneys, but that such is not the case. He quotes the rules under which 
certified public accountants are permitted to practice before the Board. 
He says that the certified public accountants won a great victory to the 
detriment of the legal profession when they prevailed upon the officials 
at Washington to license them as attorneys at law. 

The author then deals with the Interstate Commerce Commission in 
the following language (p. 146): 


“The Interstate Commerce Commission is one of the bureaus in Wash- 
ington which has what has been termed quasi-judicial functions. It has its 
own bar of lawyers and laymen. Persons entitled to register and obtain 
licenses to practice are admitted under its rules as follows: 

‘The following classes of persons whom the commission finds, upon con- 
sideration of their applications, to be of good moral character and to pos- 
sess the requisite qualifications to represent others may be admitted to prac- 
tice before the commission: 

(a) Attorneys at law who are admitted to practice before the Supreme 
Court of the United States or the highest court of any State or Territory or 
the District of Columbia. 

(b) Any person not an attorney at law who is a citizen or resident of 
the United States and who shall file proof to the satisfaction of the commis- 
sion that he is possessed of the necessary legal and technical qualifications 
to enable him to render valuable service before the commission and is other- 
wise competent to advise and assist in the presentation of matters before 
the commission.’ 


The Bar of the Interstate Commerce Commission has a nation-wide 
organization known as the Association of Practitioners before the Inter- 
state Commerce Commission, with a membership of over three thousand. 
Seventy-five per cent of this number are not lawyers, and only twenty- 
five per cent are licensed lawyers. In the City of St. Louis the Asso- 
ciation has forty members, eight of whom belong to the legal profession 
and thirty-two do not.’’ 

He goes on to say that the American Bar Association now seems to 
be alive to the situation, that it has a Special Committee on Administra- 
tive Law, and he refers to the reports of this Committee made in 1934 
and 1935. 

He concludes with this paragraph (p. 152) : 


“Committees on Unauthorized Practice of the Law are in a dilemma. 
In the states the dividing lines between what is practice of law and what is 
not are more clearly defined. Under the administrative laws of our national 
government these lines are broken down. The two systems are irreconcilable. 
It is vitally necessary that these committees take a hand in national affairs 
and by co-ordinated effort with the American Bar Association’s Committee 
on Administrative Laws, direct a revision of all such laws that will enable 
the lawyers to know where they stand.”’ 





Is the Interstate Commerce Commission 
Independent? 


N an address at Chicago, during the preelection campaign, President 
Roosevelt said : 


“What was it that the average businessman wanted government to do 
for him—to do immediately in 1933—decrease interest rates, power rates, 
and transportation rates—and we did it. We have given the businessman 
cheaper transportation rates—Passenger rates are steadily going up, have in 
some cases doubled, because your government made the railroads cut rates 
and make money.” 


The facts are that passenger fares were ordered reduced by the 
Interstate Commerce Commission, a non-political, impartial, quasi- 
judicial tribunal, after investigation and hearings. On the other hand, 
likewise by action of the Interstate Commerce Commission, freight rates 
were in many cases increased by virtue of authorizations in Ex Parte 
No. 115. The surcharges there authorized were found by the Commis- 
sion to be justified for a temporary period. 

One wonders when reading the President’s statement whether he 
intended to take political credit for the action of the Interstate Commerce 
Commission. Commenting upon this, the Railway Age, in its issue of 
October 24, 1936, says: 


“Either the administration has had a hand in rate decisions by the 
Interstate Commerce Commission, for which the President takes credit, or 
it has not. If it has, then the President by his statement has, by implication, 
impugned the integrity of the Interstate Commerce Commission. 


“If, on the other hand, the administration has had no hand in the deci- 
sions of the Interstate Commerce Commission on rate matters—then claim- 
ing credit for them is grossly misleading. The Interstate Commerce Com- 
mission should be so safe from political interference that an administration 
would have no more right to assume credit for its actions than for the deci- 
sions of the United States Supreme Court. Unless the New Deal wishes it 
understood that it has violated the integrity of the Interstate Commerce 
Commission, then it is no more to be credited for the rate policies of that 
body than it is for the Supreme Court decision invalidating the N. R. A. 
The Commissivn has, by unavoidable implication, either been maligned, or is 
the victim of a charmer who kisses and tells.” 





RAILROAD REORGANIZATION CHART. 


With this issue of the JournaL each member is being furnished 
a copy of a chart showing the various procedural steps required in the 
reorganization of a railroad under Section 77 of the Bankruptcy Act. 
The furnishing of this chart is one of the services which the Association 
attempts to render its members. Additional copies of the chart may be 
obtained from the Executive Secretary at $1.00 each. 
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THE INTERSTATE C 
2216 I. C. CO. Blag., Washington, D.c. 








HERE IS—in the speed, comfort, safety and dependability 
of the modern American railroad train—something for 
each traveler especially to enjoy. 


You can do the thing you like to do, while you ride, almost 
with the same freedom and peace of mind that you would have 
in your own home. 


You know when you start out that you will get there on schedule. 
You know you will cover distances with the minimum of exertion, 
the maximum of ease. You know that whatever the weather 
or the route or the season, security and friendly service will 
attend you. 


These benefits of railroad travel have become so familiar they 
are taken for granted. What may not be so familiar, unless you 
have traveled by train lately, is the extent of the improvements 
made and the new features added in recent years. 


So next time you have a trip to make—and want to make it in 
the pleasantest way possible—go by train and see for yourself. 


See how faster schedules, modern equipment, air-conditioning, 
and billions put into heavier rails, safety signals and roadway 
maintenance, are keeping the American railroads out in front 


as the most reliable and progressive transportation system in 
the world! 


AN 





Transportation Building, Washington, D.C. 
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Henry Clap Ball 


Henry Clay Hall, a member of the Interstate Com- 
merce Commission from March 21, 1914 to January 13, 
1928, died at his ancestral home at Ashfield, Mass., on 
Sunday, November 8, 1936. He succeeded Commissioner 
Prouty as a member of the Interstate Commerce Com- 
mission, and was Chairman of the Commission during 
the years 1917 and 1924, He resigned on December 15, 
1927, the resignation being accepted on January 13, 
1928. He was succeeded by Commissioner Claude R. 
Porter. 

He was born in New York City, a son of Henry Clay 
and Amanda (Ferry) Hall. He received an A.M. degree 
from Amherst in 1881 and a LL.B. degree from Colum- 
bia University in 1883. Amherst made him a Doctor of 
Laws in 1914. After a brief professional career in New 
York City he went to Paris and practiced law for eight 
years with his brother-in-law, the late Edmond Kelly, 
then the leading American member of the French Bar. 
From 1888 to 1892 he was Counselor to the American 
Legation in Paris. At that time his health failed, and 
he decided to take up his residence in California. En- 
route he stopped at Colorado Springs, Colorado, to see a 
brother, and liked the place so well he stayed there, 
where he became one of the leading corporation lawyers 
of the State. He was frequently referred to as the most 
useful citizen of Colorado Springs. He was Mayor of 
that City in 1905-1907. He was a Vice President of the 
American Bar Association for Colorado, President of the 
Colorado State Bar Association, and a member of the 
General Council of the American Bar Association. 

Mr. Hall was a charter member of this Association, and 
was one of the foremost composers of our Canons of 
Ethics as the first Chairman of the Committee on Profes- 
sional Ethics and Grievances. 

Since his retirement from the Interstate Commerce 
Commission he had been practicing law in Washington, 
D. C. 





AUTHORITY OF I. C. C. NOT REQUIRED TO EXECUTE 
CONDITIONAL SALE CONTRACT. 


In Finance Docket No. 11364, the Trustee of the Fonda, Johnstown 
& Gloversville Railroad Company applied to the Interstate Commerce 
Commission for authority to execute a conditional sale contract with 
respect to the purchase of ten 21-passenger transit type coaches. Based 
upon its decision in Purchase-Contract Application of Lowisiana Rail- 
way & Navigation Company, 67 I. C. C. 808, Division 4 of the Commis- 
sion has held that it has no jurisdiction of an application for authority 
to execute a conditional sale agreement for the purchase of equipnient, 
and has dismissed the Fonda application for lack of jurisdiction. 





Pick-Up and Delivery Service in Official Territory 


HE Interstate Commerce Commission made public on October 30th 

its report and order in I. & S. Docket No. 4191 and I. C. C. Docket 
No. 47425—Pick-Up and Delivery in Official Territory. By its order the 
Commission found justified the tariffs filed by the railroads in Official 
Territory providing for pick-up and delivery of less than carload freight, 
with the exception that a minimum rate of 45 cents in connection with 
present service was prescribed. The Commission found the schedules not 
to be justified to the extent that they failed to provide for the payment of 
allowances to consignors and consignees using Union Inland Freight 
Station No. 1 at New York. 

Commissioner Eastman wrote an extensive opinion dissenting in 
part from the majority of the Commission, and Commissioner Caskie 
joined in this expression. Commissioner Lee rendered a separate dis- 
senting opinion, so far as the majority interpreted Section 203 (a) (14) 
of the Motor Carrier Act of 1935. Commissioners Eastman, Caskie and 
Lee are members of Division 5 of the Commission, in charge of the 
enforcement of the Motor Carrier Act. 

This decision of the Commission apparently settles the question 
with respect to whether motor vehicle operations by railroads come under 
the Interstate Commerce Act or under the Motor Carrier Act. The 
Commission has ruled that they come under the Interstate Commerce 
Act. In doing so it said, in part: 

“Our view that the accessorial use of motor trucks in terminal service by 
rail carriers was part of the transportation subject to regulation under the 


Interstate Commerce Act received support from Court decisions prior to the 
passage of the Motor Carrier Act.” 


Further on in its opinion the Commission said: 

“It is worthy of note, however, that the legislative history of the Motor 
Carrier Act supports the view that Congress intended to include the motor 
vehicle operations of carriers by rail or water in the same category as those 
of express or forwarding companies, so far as the definition of common car- 
riers by motor vehicle is concerned.” 


Again the Commission further says: 

“We are not convinced that pick-up and delivery service must be covered 
by a joint motor-rail rate. As above said, many of the railroad trucking 
agencies have applied for permits as contract carriers under Section 209 of 
the Motor Carrier Act. Determination of the status of these agencies is not 
essential to adjudication of the issues now before us, and it will be reserved 
for other proceedings in which it is presented.” 


The American Trucking Associations, Inc., one of the principal pro- 
testants, argued that the motor vehicle operations by railroads come 
under the Motor Carrier Act instead of the Interstate Commerce Act, 
and those contentions were distinctly overruled by the Commission. 


The ultimate findings of the Commission were as follows: 

“We find that the suspended schedules have been justified except (1) the 
Proposal to observe 30 cents as a minimum rate, and (2) the failure to pro- 
vide for the payment of allowances to consignors and consignees using Union 
Inland Freight Station No. 1 at New York. If the suspended tariffs are 
modified so as to provide for application of a minimum rate of 45 cents and 
to list Union Inland Freight Station No. 1 among the stations in connection 
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with which allowances are payable, the suspended schedules as so modified 
will be permitted to become effective. These modifications are hereby author- 
ized on 10 days’ notice. Certain formal improprieties in these schedules 
have been called to the attention of the publishers by our Bureau of Traffic, 
We shall expect these to be corrected before the tariffs are permitted to 
become effective. An order discontinuing the suspension proceeding will be 
entered. 


“We further find that respondents’ schedules now in effect which pro- 
vide for pick-up and delivery service at points in official territory are un- 
lawful in that the minimum rate of 30 cents applied in connection with such 
service is unreasonably low and that a reasonable minimum rate for such 
application would be 45 cents. It should be understood that this finding, 
insofar as it relates to pick-up and delivery service at the border points as 
described in the order of investigation in No. 27425, is restricted to service 
performed on shipments between such border points and points in official 
territory. An order in accordance with this finding will be entered.” 


Truckers Seek to Enjoin Commission’s Pick-Up and 
Delivery Service Order. 


The American Trucking Associations, Inc., on Saturday, November 
7th, filed a suit in the United States District Court for the District of 
Columbia seeking to enjoin the rail carriers in Official Territory from 
instituting pick-up and delivery service, in accordance with the authori- 
zation by the Interstate Commerce Commission. Named as defendants 
in the suit were : the United States, the Interstate Commerce Commission, 
the Eastern Steamship Lines, the Clyde-Mallory Lines, and the following 
railroad companies: Pennsylvania, Baltimore & Ohio, New York Central, 
New York, New Haven & Hartford, Chesapeake & Ohio and Norfolk & 
Western. The plaintiff alleged that its members would be irreparably 
injured if the proposed rates and service go into effect on November 16, 
1936, as scheduled. The plaintiff asked that the defendant carriers be 
enjoined from charging the proposed rates, and that the Interstate Com- 
merce Commission be ordered to cancel them. Chief Justice Wheat 
signed an order requiring the rail and water carriers, the United States 
and the Interstate Commerce Commission to show cause, on Thursday, 
November 12th, why an injunction should not be granted. 


A three Judge Court heard arguments on the question on November 
12th and 13th and denied the request of the truckers by order dated 
November 13th which read as follows: 

“Upon consideration of the motion of the plaintiffs for a stay order pend- 
ing decision on the motion for interlocutory injunction, directed to the 
defendant Railroad Companies, of the tariff published by them pursuant to 
the authority granted in the Order of the Interstate Commerce Commission 
of October 13, 1936, entitled Docket Numbers 4191 and 27425, the Court is 


of the opinion that said application should be denied and the same is 
accordingly denied.” 


As a result the tariffs became effective on November 16th as directed 
by the Interstate Commerce Commission. Under date of November 24th 
the Court denied the request of the American Trucking Associations for 
an interlocutory injunction. In its opinion, which covered eight pages, 
the Court found that it was not necessary for the railroads to have @ 


certificate of public convenience and necessity under part 2 of the Inter- 
state Commerce Act. 





Regulation of Motor Carriers 


Filing of Copies of Contracts by Contract Motor Carriers. 


Division 5 of the Interstate Commerce Commission, in an order 
dated November 3, 1936, extended until February 1, 1937, the time for 
filing copies of contracts, and memoranda covering oral contracts, by 
eontract carriers by motor vehicle. In all other respects the Commis- 
sion’s order of July 11, 1936 remains in effect. 


Transportation of Explosives and Other Dangerous Articles 
in Semi-Trailers. 


The Interstate Commerce Commission has amended the regulations 
for the transportation of explosives and other dangerous articles, so far 
as Paragraph T-69, as published in its order of November 6, 1934, is 
concerned. By virtue ofthe amendment the following articles may be 
transported in semi-trailers, in addition to the transportation in trucks 
now provided for: fireworks, cordeau detonant, delay electric igniters, 
electric squibs, fuse lighters, instantaneous fuse, safety squibs, small-arms 
ammunition, and small-arms primers. 


Qualifications of Employees and Safety of Operation and Equipment 
of Motor Carriers. 


The Interstate Commerce Commission assigned for hearing at the 
Portland Hotel, Portland, Oregon, on October 30, 1936, and at the 
California Railroad Commission, State Building, Los Angeles, California, 
on November 2, 1936, Ex Parte No. MC4—In the Matter of Qualifications 
of Employees and Safety of Operation and Equipment of Common 
Carriers and Contract Carriers by Motor Vehicle. Commissioner Lee 
presided at these hearings. 


“Bona Fide Operation” of Motor Carriers. 


In a number of reports prepared by Motor Carrier Joint Boards and 
Examiners of the Bureau of Motor Carriers of the Interstate Commerce 
Commission, it is held that the term ‘‘bona fide operation,’’ as used in 
the so-called ‘‘grandfather’’ clause provision of Section 206 (a) of the 
Motor Carrier Act of 1935, is not to be construed as being the equivalent 
of lawful, and that the Commission should not concern itself with ascer- 
taining whether or not the applicant carrier has complied with the State 
laws and other requirements of his operation during the ‘‘grandfather’’ 
clause period. These reports conclude that in the absence of affirmative 
evidence showing bad faith on the part of the applicant by conducting 
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such operation knowingly and willingly in contravention of the pro- 
visions of law, the application should not be denied because of any 
alleged violation. 

Some of these Joint Boards and Examiners declined to receive 
testimony offered by rail carriers showing that the territory proposed to 
be served by the motor carrier applicant is already adequately served 
by the rail carriers. 


I. C. C. to Prosecute Violators of Motor Carrier Act. 


Jack Garrett Scott, Esq., Chief of the Section of Law and Enforce- 
ment, Bureau of Motor Carriers of the Interstate Commerce Commis- 
sion, in an address at the Third Annual National Motor Truck Show, at 
Newark, New Jersey, said that the Federal Government would soon 
take civil and criminal action against nine alleged violators of the Motor 
Carrier Act, 1935. Similar action, he said, would be pressed against 
other violators until the law functions to the satisfaction of the Commis- 
sion, the trucking industry, and the public. 


1. C. C. Criticizes Holding Companies in Motor Carrier Industry. 


In a decision denying the application of the Pennsylvania Truck 
Lines, Inc., for authority to acquire control of the Barker Motor Freight, 
Inc., the Interstate Commerce Commission vigorously denounced holding 
company control of one corporation by another. The Pennsylvania 
Truck Lines, Inc., is an affiliate of the Pennsylvania Railroad, being con- 
trolled by or through the American Contract and Trust Company, a 
holding company wholly owned by the Pennsylvania, and owning 71% 
of the common stock and 100% of the preferred stock of Pennsylvania 
Truck Lines. Barker Motor Freight, Inc., is a trucking concern operat- 
ing on twenty-seven regular routes in Ohio and adjoining States. 

Counsel for the applicant had expressed doubt of its ability to 
legally acquire control of and operate a motor transportation agency be- 
cause of its charter provisions. The Pennsylvania, for this reason, pro- 
posed to resort to the holding company’ method. In denouncing the 
holding company method of acquiring control, the Commission said, in 
part: 


“It has apparently been the opinion of counsel, however, that no such 
doubt existed as to its right to have created and own a subsidiary company 
and to acquire motor-carrier securities through that alter ego. To any one 
concerned with realities rather than legal fictions, this is, of course, a dis- 
tinction without a difference, and illustrates the use too frequently made in 
this country of dummy corporations to accomplish indirectly what cannot be 
done directly. 


“Such practices bring law into disrepute and we are unwilling to lend 
them countenance.” 
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As to the establishment of direct control by the Pennsylvania over 
its present trucking subsidiary, the Commission required : 


“That the Pennsylvania Railroad Company take such steps as are legally 
possible to acquire, subject to our approval, from the American Contract 
and Trust Company all interest which the latter owns in Pennsylvania Truck 
Lines, Inc.”’ 


The Commission added that it had no doubt that the railroad could, 
with the resources at its command, expand and improve the trucking 
service proposed to be acquired by its present trucking subsidiary 
“‘so far as numbers are concerned,’’ but added: 


“There is now an ample supply of independent operators in the terri- 
tory for the furnishing of competitive service and we are not convinced that 
the way to maintain, for the future, healthful competition between rail and 
truck service is to give the railroads free opportunity to go into the kind of 
truck service which is strictly competitive with, rather than auxiliary to, 
their rail operations.” 


“Truck service would not, in our judgment, have developed to the extraor- 
dinary extent to which it has developed if it had been under railroad con- 
trol,” the Commission added. ‘Improvement in the particular service now 
furnished by the partnership might flow from control by the railroad, but 
the question involved is broader than that and concerns the future of truck 
service generally. 


“The financial and soliciting resources of the railroad could easily be 
so used in this field that the development of independent service would be 
greatly hampered and restricted and with ultimate disadvantage to the 
public.” 


The Commission made known it would withhold judgment on the 
proposed transaction for sixty days in order that parties to the case might 
signify their intention to comply with the conditions as prescribed. 


Motor Carrier Unloading Service Case. 


_ The Interstate Commerce Commission assigned for hearing before 
Joint Board No. 78, at Room 237, Merchants Exchange, San Francisco, 
on November 18, 1936, at 10:00 a. m., the complaint of Bamberger 
Electric R. R. Co., Et At v. Lang Transportation Co., Docket MC-C21. 
In this case the complainant rail carriers were seeking to compel the 
defendant motor carrier to cease and desist from performing unloading, 
reloading and other services in connection with petroleum and petroleum 
products when’ such facilities and services are not shown in the tariffs. 
It is also sought to compel the defendant to cease the transportation of 
petroleum and petroleum products in tank trucks and tank trailers from 
Reno, Nevada, to Wendover, Nevada, until defendant files and publishes 
rates and charges for such transportation. The traffic in question 
originates at San Francisco Bay and Sacramento, California, and is 
transported by rail carriers to Reno, thence via tank trucks and tank 
trailers to Wendover. 
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Status of Railway Express Agency Under Motor Carrier Act. 


Examiner C. I. Kephart, of the Interstate Commerce Commission 
recently presided at a four-day hearing to determine the status of the 
Railway Express Agency, Inc., under the Motor Carrier Act. That Com- 
pany filed an application for authority to operate in all States and in 
the District of Columbia, and at the same time contended that its oper- 
ations are not subject to the Motor Carrier Act but come within the 
provisions of Part I of the Interstate Commerce Act. 


Extension of Credit by Motor Carriers. 


Examiner Coyle of the Interstate Commerce Commission held hear- 
ings in New York City Monday, October 5th, in the matter of the 
extension of credit by motor carriers. Shipper witnesses who testified ex- 
pressed the view that common carriers by motor vehicle should be per- 
mitted to extend credit for not less than fifteen days, and that contract 
carriers should be permitted to extend credit for a period of thirty days. 

The railroads presented their testimony at the hearing held in 
Chicago beginning November 18th. 


Insurance Policies of Motor Carriers. 


Division 5 of the Interstate Commerce Commission, in an order 
dated October 3, 1936, ordered that, for a period of one year, motor car- 
rier automobile bodily injury liability, property damage liability or cargo 
liability policies of insurance issued by insurance companies not legally 
authorized to transact business in all States in which their policies cover 
the operations of insured motor carriers, but legally authorized to trans- 
act business in at least one State of the United States, shall be accepted 
for filing and approval under Section 215 of the Motor Carrier Act of 
1935, provided attorneys-in-fact for accepting service of process for and 
on behalf of such insurance companies have been duly appointed and 
have accepted such appointments for each State in or through which 
the motor carriers will be authorized to operate under certificates or 
permits issued by the Commission, and a duplicate original of the power 
of attorney appointing each such attorney-in-fact has been filed with 
the Interstate Commerce Commission. 


Motor Carrier Pass Regulations. 


The Interstate Commerce Commission has made public regulations 
prescribed by its order of October 19, 1936 governing the issuing and 
recording of passes by common carriers by motor vehicle subject to the 
provisions of the Motor Carrier Act, 1935. In general, the regulations 
follow very closely those prescribed for the rail carriers. The regulations 
become effective November 15, 1936. 
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Motor-Bus Hours, Wages and Working Conditions. 


Commissioner Joseph B. Eastman has made public Part I of his 
report, as Federal Coordinator of Transportation, on hours, wages and 
working conditions in the intercity motor transport industries. Part I 
deals with motor-bus transportation. Part II will deal with motor-truck 
transportation, and Part III will deal with considerations common to 
motor-bus and motor-truck transportation. Parts II and III will fol- 
low in the near future. 

The report states that this and other investigations into labor con- 
ditions and relations in the various branches of the transportation 
industry were instituted, not only in the belief that the ascertainment 
and presentation of the essential facts were greatly to be desired, but 
also with the thought that they might to some extent disclose the need 
for legislation. Since this investigation of labor standards in motor 
transportation was instituted, however, the Motor Carrier Act, 1935, has 
become law, and under it the Interstate Commerce Commission now has 
the power, among other things, to establish reasonable requirements 
with respect to qualifications and maximum hours of service of employees, 
and safety of operation and equipment, of motor carriers. Because 
of this, and the fact that the office of Federal Coordinator of Transporta- 
tion has ceased to exist, the report is confined to a presentation of the 
facts developed by the investigation, with such comment on those facts 
as seemed pertinent to their consideration. 


Motor Carrier ‘““Grandfather’”’ Clause Application Denied. 


Division 5 of the Interstate Commerce Commission has denied the 
application of Benjamin Franklin Line, Inc., as suecessor to E. R. 
Parsons, for a ‘‘grandfather’’ clause certificate as a common carrier of 
passengers by motor vehicle between San Francisco, California, and 
Seattle, Washington. The Division found that Parsons, the predecessor 
in interest of the applicant, made arrangements for and intended to 
commence a common carrier passenger operation by motor vehicle be- 
tween San Francisco and Seattle, but that he never in fact commenced 
said operation, and that his successor in interest did not, therefore, 
acquire any ‘‘grandfather’’ clause rights. In its report Division 5 says: 


“A mere intention to operate, or a mere attempt to commence operation, 
even though bona fide, does not constitute an operation within the meaning 
of that phrase in Section 206(a) of the Act. * * * There must have 
been at the least an actual operation on or before June 1, 1935, before any 
rights of any kind can accrue under the ‘grandfather’ clause.” 
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Motor Carrier Security for Protection of Public. 


The Interstate Commerce Commission, in an order dated November 
2, 1936, denied the petitions of the National Association of Motor Carrier 
Insurers, Inc., and member companies, for reargument as to, and modifi- 
cation of, Rule VIII of the rules and regulations of the Commission 
governing the filing and approval of surety bonds, policies of insurance, 
qualifications as a self-insurer or other securities and agreements by 
motor carriers and brokers. 


Investment of Steam Railways in Highway Motor Vehicle Enterprises. 


The Bureau of Statistics of the Interstate Commerce Commission 
made public on November 7th, a report with respect to the investment 
of steam railways in highway motor vehicle enterprises, as of May 1, 
1936. The report is based on replies made by the railroads to a ques- 
tionnaire which the Commission issued on April 27, 1936. The report 
shows that the Class I railroads, on May 1, 1936, had a financial interest 
in 128 highway motor vehicle enterprises. The aggregate capitalization 
(par value) held by the railways, or their intermediaries, in these high- 
way carriers, was $43,109,361, of which $38,391,800 was allocated to bus 
companies, and $5,599,891 to truck companies, the remainder being un- 
classified. Of the $43,109,361, stocks totaled $25,113,495, bonds $7,- 
478.017, and $10,517,849 represented advances made by rail carriers to 
highway motor vehicle enterprises. During the year 1935 the Class I 
steam railways received $3,530,899 in dividends or interest from these 
highway companies. This represented 55.3% of the total dividends 
declared by the companies involved. 


New Motor Carrier Joint Boards. 


The following additional Motor Carrier Joint Boards have been 
created : 


——. H. Leary, of Massachusetts, and Thomas L. Hanson, of New 

ersey. 

. 162—-Andrew Olson, of Illinois; Harold J. Waples, of Michigan; A. R. 
McDonald, of Wisconsin. . 

. 163—Harold J. Waples and Paul W. Voorhies, representing the State of 
Michigan. 

. 164—Alex Grouchy, of Louisiana. 

. 165—H. F. Lee, of Alabama; Alex Grouchy, of Louisiana; Gillis Cato, of 
Mississippi. 

. 166—Charles R. Howe, of Arizona; Warren K. Brown, of California; 
H. R. Martin, of Nevada. 

. 167—Charles R. Howe, of Arizona; Warren K. Brown, of California; 
Robert E. Valdez, of New Mexico. 

. 168—Charles R. Howe, of Arizona, and H. R. Martin, of Nevada. 

. 169—Harry Holden, of Idaho, and W. D. Lane, of Washington. 
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.170—Ernest E. Blincoe, of Kansas; C. B. Bee, of Oklahoma; C. V. Ter- 
rell, of Texas. 


.171—<Alex Grouchy, of Louisiana; Robert Valdez, of New Mexico: C. V. 
Terrell, of Texas. 
.172—A. F. Harvey, of Oregon. 


.173—Harry Holden, of Idaho; Joseph S. Snow, of Utah; M. J. Foley, 
of Wyoming. 

.174—Harry Holden, of Idaho, and H. R. Martin, of Nevada. 

.175—J. G. Hunter, of California; Harry Holden, of Idaho; H. R. Mar- 
tin, of Nevada. 


.176—Alex Grouchy, of Louisiana; Gillis Cato, of Mississippi; Porter 
Dunlap, of Tennessee. 

.177—John C. Coney, of South Carolina. 

.178—Edward E. Wheeler, of Colorado; Ernest E. Blincoe, of Kansas; 
John C. Highberger, of Missouri, 

.179—John C. Highberger, of Missouri. 

.180—Ernest E. Blincoe, of Kansas; John C. Highberger, of Missouri; 
C. B. Bee, of Oklahoma. 


Changes in Motor Carrier Joint Boards. 


The following changes in Motor Carrier Joint Boards have been 
announced by the Interstate Commerce Commission: 


No. 17—Samuel Bryan succeeds A. R. McDonald, representing the State of 
Wisconsin. 


No. 26—D. L. Kelley succeeds F. S. Pickart, representing the State of South 
Dakota. ‘ 


No. 32—Gordon W. Goodbee, Jr., succeeds C. W. Coleman, representing the 
State of Louisiana. 


No. 35—Gordon W. Goodbee, Jr., succeeds C. W. Coleman, representing the 
State of Louisiana. 


No. 124—-C, W. McDonnell succeeds Elmer W. Cart, representing the State of 
North Dakota. 


No. 141—Claude J. Jasper succeeds A. R. McDonald, representing the State 
of Wisconsin. ; 


No. 142—Claude J. Jasper succeeds A. R. McDonald, representing the State 
of Wisconsin. 


No. 160—A. J. Snedeker succeeds John C. Highberger, representing the State 
of Missouri. 


No. 162—Claude J. Jasper succeeds A. R. McDonald, representing the State 
of Wisconsin. 


Only Practitioners May Appear Before Joint Boards. 


Motor Carrier Joint Board No. 36, in MC Docket No. 7061, has 
pointed out that a motor carrier may not be represented before the Com- 
mission, an Examiner or a Joint Board by one who is not an attorney 
or who has not been admitted to practice before the Interstate Commerce 
Commission. When the applicant’s case was called, neither the appli- 
cant nor his Counsel was present. One who was not an attorney and 
who had not been admitted to practice before the Interstate Commerce 
Commission appeared and requested a continuance of the hearing to a 
later date. The Joint Board recommended that the application be dis- 
missed without prejudice because the request for a continuance was not 
made ‘‘in accordance with orderly procedure’’ and because the party 
appearing was not authorized to represent the applicant. 
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Administrative Rulings of Bureau of Motor Carriers. 


The Bureau of Motor Carriers has made public the following ad- 
ditional administrative rulings. (Rulings Nos. 1 to 32 will be found on 
pages 391-397 of the September, 1936, JourNau.) These rulings have 
been made in response to questions propounded by the public, and indi- 
cate what is deemed by the Bureau of Motor Carriers to be the correct 
application and interpretation of the Act. The rulings are tentative and 
provisional and are made in the absence of authoritative decisions upon 
the subject by the Commission. 

Ruling No. 18 (Corrected)—Jurisdiction of Common Carriers 
Transporting Livestock, Fish and Agricultural Commodities Ez- 
clusively—A common carrier primarily engaged in intrastate commerce 
whose interstate and intrastate transportation is confined exclusively to 
transportation of livestock, fish, shell fish, or agricultural commodities 
(not including manufactured products thereof) is subject to the Motor 
Carrier Act, 1935, only insofar as concerns requirements regarding 
safety of operation, maximum hours of service of employees, and stand- 
ards of equipment, hereafter prescribed by the Commission. 

Ruling No. 33—Delivery of Automobiles By Caravan Method.— 
The interstate transportation of automobiles by the so-called ‘‘ caravan 
method,’’ if conducted for compensation by individuals or organizations 
holding themselves out to perform such a driving service, as a business 
and not as casual, occasional or reciprocal transportation, is transpor- 
tation of property by motor vehicle and is subject to the Motor Carrier 
Act, 1935. It makes no difference whether some of such vehicles are 
towed by other vehicles or whether all operate on their own power. 

Ruling No. 34—‘‘Total Number of Vehicles Involved’’ Construed.— 
Where a motor carrier, which is owned, managed and controlled by an- 
other motor carrier, seeks to acquire all or a part of the properties of a 
third motor carrier, in the computation of the ‘‘total number of vehicles 
involved,’’ as that language is used in Section 213 (e) of the Motor 
Carrier Act, 1935, the total number of vehicles owned, controlled or 
operated by the real parties in interest to the transaction are to be 
counted as involved, notwithstanding title and operating rights may be 
held by separate legal entities. 

Ruling No. 35—Furnishing of Teletype Service—A common car- 
rier by motor vehicle may furnish free teletype service to shippers in 
connection with transportation of property by motor vehicle, but, under 
the provisions of Section 217 (a) of the Motor Carrier Act, 1935, such 
service must be shown in the carriers’ published tariffs and must be open 
to all shippers alike. 

Ruling No. 36—Accounts and Records.—Until the Commission shall 
have prescribed rules and regulations covering accounts, records and 
reports, as provided in Section 220, there is no statutory requirement 
respecting the books of account and records motor carriers are required 
to establish and maintain. Nevertheless, it is a fair implication of the 
statute that the carrier is under a duty to establish and maintain intel- 
ligible records covering receipts and expenditures of money and of the 
movement of traffic, as well as records of corporate transactions which 
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will be useful in developing the history of facts regarding a carrier’s 
financial or corporate status. Books of accounts and records so estab- 
lished must be preserved for the periods set forth in the Commission’s 
order issued September 15, 1936, under the provisions of Section 219 
of the Motor Carrier Act, 1935, and may be destroyed only under the 
conditions set forth in that order. 

Ruling No. 37—Status of Lessee of Motor Carrier’s Line -—Where 
a motor carrier engaged in interstate or foreign commerce leases its line 
to another, who operates the line and assumes control and management 
thereof and all liability therefor, the lessee is a motor carrier within the 
definition of the Motor Carrier Act, 1935, and as such is subject to the 
applicable provisions of that Act. 

Ruling No. 38—Assumed Obligations As ‘‘Securities.’’—In view 
of the definition of ‘‘securities,’’ in Section 20a, Part I, and the clear 
intent of Congress, the word ‘‘securities,’’ as used in the proviso in 
Section 214 of the Motor Carrier Act, 1935, includes obligations or 
liabilities in respect to the securities of another person assumed as lessor, 
lessee, guarantor, endorser, surety or otherwise. 

Ruling No. 39—Limitation of Liability For Loss or Damage To 
Baggage.—A common carrier of passengers by motor vehicle may, by 
proper rule or regulation in its tariff, limit its liability for loss or damage 
to baggage carried on its passenger vehicles. 

Ruling No. 40—Security For Protection Of Public—The rules and 
regulations prescribed by the Interstate Commerce Commission relating 
to security for the protection of the public, requiring motor carriers to 
furnish such security on or before December 15, 1936, will be in effect 
as to all motor carriers regardless of when a certificate or permit may 
issue, and hence require all such carriers to furnish such security on or 
before that date. 

Ruling No. 41—Transfer of ‘‘Right’’ To Continue Operation.— 
There is no provision in the Motor Carrier Act, 1935, for the transfer 
of the so-called ‘‘right’’ to continue operations, where a ‘‘grandfather”’ 
clause application has been filed, but not yet acted upon. 

Ruling No. 42—Jurisdiction of Common Carriers Transporting 
Livestock, Fish and Agricultural Commodities—A common carrier by 
motor vehicle primarily engaged in intrastate commerce whose interstate 
transportation is confined exclusively to transportation of livestock, fish, 
shell fish, or agricultural commodities (not including manufactured pro- 
ducts thereof) but whose intrastate operations include transportation of 
commodities of a general kind and are not confined to those above speci- 
fied, is subject to all provisions of the Motor Carrier Act, 1935, relating 
to common carriers by motor vehicle. The exemption contained in 
Section 203 (b) (6) does not apply unless the vehicles are used exclu- 
swely in the transportation of the commodities named in that provision. 

Ruling No. 43—Filing of Tariffs by Common Carriers —A common 
carrier by motor vehicle engaged in the interstate transportation of live- 
stock from farms and ranches to markets located in a different State, 
transporting general merchandise in interstate commerce on the return 
trip, must comply with all the provisions of the Motor Carrier Act, 
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1935, applicable to common carriers, both as to transportation of live. 
stock to the markets and to the transportation of other products on the 
return trip. 

Ruling No. 44—Cottonseed Meal and Cottonseed Hulls As ‘‘ Agri- 
cultural Commodities.’’—-Cottonseed meal and cottonseed hulls are not 
‘‘agricultural commodities’’ within the meaning of Section 203 (b) (6) 
of the Motor Carrier Act, 1935, but are manufactured products of agri- 
cultural commodities within the meaning of that Section. 


Texas Railroad Commission and Railroads Enjoined from Protesting 
Motor Carrier Applications. 


The Seventy-Seventh District Court of Texas, in Limestone County, 
through Judge H. F. Kirby, enjoined the Texas Railroad Commission, 
the Attorney General of Texas and the Railway General Managers’ Asso- 
ciation, the latter representing about sixteen railroads, from opposing 
the application filed by the Houston Inland Forwarding Company and 
Coleman Brothers Transfer Company under the Motor Carrier Act 
of 1935. The petition, upon which the injunctions are granted, alleged 
that the Texas Railroad Company is a quasi legislative-judicial body, 
with limited powers, none of which authorizes it to file protests in 
Interstate Commerce Commission cases. It also alleged that because the 
hearing was to be held before a one-man Joint Board, appointed at the 
request of two of the Railroad Commissioners, the Attorney General and 
the Commission would exert a powerful influence against the plaintiffs 
in their application. As to the Railway General Managers’ Association 
it was alleged that they are interlopers in the hearing, appearing only 
to harrass, delay and injure plaintiffs, and to inject inflammatory and 
prejudicial matter into the record. It was alleged that the State laws 
do not give the Attorney General the right to protest at these hearings. 

The scheduled hearing on the applications was continued until 
the legal tangle could be unravelled. 


State Regulation of Sizes and Weights of Motor Trucks. 


Judge J. Lyles Glenn, of the United States District Court for the 
Eastern District of South Carolina, in the suit of Barnwell Brothers, Inc., 
Et Al v. South Carolina State Highway Department, Et Al, in & 
memorandum on the motion of the defendants to dismiss the bill, has 
upheld the constitutionality of the Act of the Legislature of South 
Carolina approved April 28, 1933, providing for the regulation of the 
sizes and weights of motor vehicles on the highways of that State. The 
case will be heard on its merits at a later date, the time for the trial 
not having yet been set. This suit was brought by motor carriers and 
vegetable growers to declare the South Carolina Motor Carrier law 
unconstitutional, as being in violation of the Fourteenth Amendment to 
the Constitution of the United States and the Commerce Clause of the 
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United States Constitution. The complainants also assert that the 
Motor Carrier Act of 1935 gives the Interstate Commerce Commission 
complete and exclusive control over interstate commerce by motor car- 
riers and preempted the field of their regulations, thereby prohibiting 
and excluding the several States of the Union from regulating interstate 
commerce by motor carriers as to weights, dimensions, ete. The Court 
will determine, after the trial of the case on its merits, whether Congress 
has preempted the field, as alleged by the complainants. 

Holding that the Interstate Commerce Commission, under the Motor 
Carrier Act, 1935, is not authorized to prescribe regulations governing 
the sizes and weights of motor vehicles, but is limited to investigating 
and reporting on the need for Federal regulation of the sizes and weights 
of motor vehicles and combinations of motor vehicles, United States 
District Judge L. W. Strum, in the United States District Court, South- 
ern District of Florida, at Jacksonville, has denied the motion of the 
L & L Freight Lines, Inc., and the K & L Transportation Company, Inc., 
for an injunction restraining the Railroad Commission of Florida and 
the State Road Department of Florida from enforcing the provisions 
of the Florida Motor Carrier Act. Judge Strum said, in part: 


“Before the Court holds that the regulatory police powers of the States 
are suspended and superseded so as to deprive the States of authority to 
prescribe sizes and weights of vehicles using State highways in interstate 
commerce, there must be clear and unmistakable evidence of an intent on 
the part of Congress to occupy and pre-empt that field of regulation to the 
exclusion of the States, assuming for the purpose of this hearing that Con- 
gress has the power so to do. For the reasons stated, evidence of such an 
intent on the part of Congress to regulate as to sizes and weights, is not only 
lacking, but in the opinion of the Court is negatived by Section 225 of the 
(Motor Carrier) Act.” 


Hours of Service of Truck Drivers in Wisconsin. 


The Public Service Commission of Wisconsin issued an order, ef- 
fective October 11th, fixing the maximum hours of duty of truck drivers 
in one calendar day as not to exceed twelve, to be followed by not less 
than ten consecutive hours of rest. The order provides for a maximum 
of sixty hours of duty per calendar week, and that the maximum 
hours of duty for any four consecutive days shall be forty hours. The 
order also provides that the driver shall be considered to be on duty 
while ‘‘actually on the public highways or streets driving a motor 
vehicle, in charge of or responsible for a vehicle and its cargo, riding 
as a relief driver, or traveling ‘dead-head’; also while loading or unload- 
ing, or assisting in, or waiting for any work or duty to be performed 
in connection with his vehicle while engaged in carrier service.’’ 
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Washington State Motor Carriers May Seek Increase in Rates. 


The Washington Motor Freight Association has announced that it 
is seeking authorization from its members to petition the State Depart- 
ment of Public Service for a ten per cent increase in all intrastate motor 
freight rates. The Association is pointing out that taxes, gasoline, tires 
and all other items of expense entering into the cost of transportation 
have increased in the last four years, while motor freight rates have 
shown a constant and rapid decline. 


Oklahoma State Tax on Motor Trucks Upheld. 


The Supreme Court of Oklahoma, in Pure Oi Co. v. Oklahoma Taz 
Commission, has held that the Motor Carrier Act of Oklahoma, levying 
a tax on trucks of motor carriers used in intercity transportation, does 
not violate the equal protection clause of the Constitution because it 
exempts trucks of carriers not engaged in intercity transportation, and 
trucks transporting logs, rough lumber and ginned cotton. 


New Jersey to Seek Ton Mileage Tax. 


When the New Jersey Legislature convenes in January, 1937, it 
will be asked to impose a road mileage tax on out-of-State trucks and 
increase the truck license fees. Such a law has been upheld by the 
Supreme Court of Colorado as being constitutional. 





LAW REVIEWS TO COMMEMORATE SEMI-CENTENNIAL OF 
INTERSTATE COMMERCE COMMISSION. 


Commemorating the fiftieth anniversary of the Interstate Commerce 
Commission, the George Washington Law Review, of Washington, D. C., 
has announced that it will publish a special issue in March, 1937, devoted 
to a symposium of interstate commerce law and the work of the Inter- 
state Commerce Commission. Planning of the issue will be in charge of 
a committee headed by Honorable Clyde B. Aitchison, member of the 
Interstate Commerce Commission. Other members of the committee are 
Dean William C. Van Vleck of the George Washington University Law 
School, Professor John A. McIntire, Editor-in-Chief of the Law Review, 
and Clarence A. Miller, General Counsel of The American Short Line 
Railroad Association, who is a member of the Faculty Board of Editors. 
The George Washington Law Review is the only legal periodical devoted 
exclusively to Federal public law. 

It has also been announced that the Yale Law Journal will devote 
one of its issues during the year 1937 to the commemoration of the semi- 
centennial of the Interstate Commerce Commission. 





L C. C. to Investigate Petroleum and Petroleum 
Products from California to Arizona 


E Interstate Commerce Commission, upon its own motion, has 

ordered an investigation into and concerning the rates, rules, regu- 
lations and practices of common carriers by railroad and by motor 
vehicle, and the minimum charges, rules, regulations and practices of 
contract carriers by motor vehicle, affecting and incident to the trans- 
portation in interstate commerce of petroleum and petroleum products 
by common carriers by railroad and by motor vehicle and by contract 
carriers by motor vehicle, in carloads and in truckloads, from origins in 
California to destinations in Arizona. The investigation is to include a 
full inquiry into 


1, All tariff provisions, rates, charges, rules and regulations published 
by respondent common carriers by railroad and by motor vehicle relative te 
or affecting the receipt, transportation, delivery, storage, handling, stopping 
in transit, loading and unloading performed by said respondents in con- 
nection with said traffic: 

2. All schedules containing minimum charges, rules and regulations 
published by said respondent contract carriers by motor vehicle or in lieu 
thereof the contracts or agreements relative to or affecting the receipt, 
transportation, delivery, storage, handling, stopping in transit, loading and 
uploading performed by said respondents in connection with said traffic; 

8. Operating practices of all said respondents in connection with the 
receipt, transportation, routing, delivery, storage, handling, stopping in tran- 
sit, loading and unloading and all other services performed by said respon- 
dents in connection with said traffic; 

4. Accessorial and terminal services performed by said respondents in 
connection with said traffic such as loading, unloading, other station or plat- 
form service, trucking, and other terminal or delivery service, the costs 
thereof and compensation received therefor, and allowances to shippers in 
connection with such services; 

5. The volume of such traffic transported at carload and truckload rates 
during representative periods by respondents; the costs thereof and the net 
earnings thereon; 

6. All other information germane to the subject matter of this investi- 
gation, in so far as it relates to interstate commerce, with a view to deter- 
mining whether the rates, charges, minimum charges, rules, regulations and 
practices of respondents or any of them, are inconsistent with economical 
aad efficient management and service, or are unjust, unreasonable, or in any 
Tespect in violation of law, and of making such findings and orders in the 
premises as the facts may appear to warrant. 


The Commission has not yet announced the time and place of the 
hearings. 





BUREAU OF INTERNAL REVENUE ESTABLISHES 
SOCIAL SECURITY DIVISION. 


_ The Bureau of Internal Revenue has announced the establishment 
in the Income Tax Unit of the Social Security Division, to administer 
the provisions of Title IX of the Social Security Act, this being the 
twnemployment compensation tax title. Mr. A. B. Niess has been desig- 
nated Acting Head of the new Division, and Mr. George E. Loges has 
been appointed Assistant Head of that Division. 
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About the Railroads 


The Future of the American Railroads. 


Mr. J. J. Pelley, President of the Association of American Rail- 


roads, in an address at Dallas, Texas, on October 14th, before the’ 


American Life Convention, said that the future of the American rail- 
roads is brighter today than it has been in many years. 


“With the inherent efficiency of the rail method of moving business,” 
Mr. Pelly said, “and with the equality of treatment and opportunity for 
which we hope, the railroads will continue to develop as the commerce of 
this continent develops they will continue to be the essential backbone of 
that commerce and, in the language of the railroads, they will ‘make the 
grade.’ 

“The railroads are and will continue to be the essential agency of 
transportation. They are alert in bettering service and cutting unit costs. 
They have such efficiency as, with norma] volume, makes possible their 
continued operation on a self-supporting profit-making basis. There is good 
reason for belief that those inequities in public policy, which have had 
the effect of reducing railroad volume and raising railroad costs, are on the 
way toward correction. 

“There is a growing recognition on the part of the public that govern- 
ment subsidy to competing forms of transportation adds to the burden of the 
taxpayer and that by diverting tonnage and reducing volume, increases 
the necessary cost of essential railroad service. Public recognition of a 
situation is the first step toward its correction.” 


Secretary of Commerce Makes Statement Concerning Railroads. 


Secretary of Commerce Roper, on October 7th, made public a state- 
ment with respect to the railroads, in which he expressed the view that 
1936 will find the railroads well along the way back to a profitable oper- 
ating basis. He pointed out that the railroads have added 100,000 
employees to their payrolls since 1933, and that the indications are that 
the Class I railroads will earn a net income for 1936 for the first time 
since 1931. 


Business Organizations Oppose Government Ownership of Railroads. 


Mr. Harry A. Wheeler, Chairman of the Transportation Conference, 
in an article appearing in the October issue of the Savings Bank Journal, 
entitled ‘‘Business Vetoes United States Rule of Rails,’’ says that 633 
national, regional, state and local business associations voted against 
government ownership of the railroads, while only one such organization 
preferred government ownership. 


prot. 
of th 
the } 
Com: 
of re 
Nove 
ciatic 
ing t 





NOVEMBER, 1936 





Ex Parte No. 118—Changes in Freight Rates. 


The Interstate Commerce Commission has received more than 250 
protests from shippers and shipper organizations opposing the efforts 
of the rail carriers to readjust their freight rate structure, as outlined in 
the petition filed by the Class I carriers with the Interstate Commerce 
Commission, requesting cancellation of orders so as to permit the filing 
of revised tariffs, subject to suspension and investigation. On Saturday, 
November 7th, a group of large oil companies, the National Coal Asso- 
ciation and the National Bituminous Coal Commission filed briefs oppos- 
ing the granting of the request of the rail carriers. 

The Class I railroads, on October 22, 1936, filed with the Interstate 
Commerce Commission a petition asking for permission to file tariffs 
containing proposed rate changes to take effect after the expiration of 
the present emergency charges. The railroads asked that outstanding 
orders of the Commission be modified to give them an opportunity to 
bring the suggested revision of the present railroad rate structure to the 
Commission’s attention. 


Emergency Freight Charges Within North Carolina. 


The Interstate Commerce Commission, in Docket No. 27463— 
Emergency Freight Charges Within North Carolina, has issued a report 
and order discontinuing the proceeding. The Commission finds that 
the rates and charges made or imposed by authority of the State of North 
Carolina, by reason of refusal of the North Carolina Utilities Commis- 
sion to permit the application on North Carolina intrastate traffic, on 
and after July 1, 1936, of emergency charges corresponding to those 
authorized on interstate traffic by the report of the Commission, on 
further hearing, in Emergency Freight Charges, 1935, 215 I. C. C. 439, 
have not been shown to result in undue preference or prejudice as be- 
tween persons or localities in intrastate commerce on the one hand, and 
interstate commerce on the other, or undue, unreasonable, or unjust 
discrimination against interstate commerce. 


Investigation of Southern Class Rates Sought. 


_ _ Twenty-one petitions seeking an investigation of the class rate level 
in Southern Territory have been filed with the Interstate Commerce 
Commission. Among the petitioners were the Association of South- 
eastern Railroad and Public Utilities Commissioners, Hickey Clay 
Manufacturing Company, Florida Rate Conference, Joint Conference of 
Southern State Commissioners and Shippers, and Wilmington Port 
Traffic Association, Inc. 
The Commission has not taken any action on these petitions. 
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Freight Forwarding Investigation. 


Commissioner Porter and Examiners Trezise and Rice will preside 
at a hearing to be held at the Morrison Hotel, Chicago, on November 30, 
1936, at 10:00 a. m., in I. C. C. Docket No. 27365—Freight Forwarding 
Investigation. This investigation relates to the transportation of con- 
solidated carload freight. 


Investigation of Railroad Financing. 


Senator Wheeler, Chairman of the Committee on Interstate Com- 
merce of the Senate, has stated that he expected to begin hearings about 
December Ist into the matter of railroad financing. He stated, how- 
ever, that this date was as yet indefinite. 


Six-Hour Day Legislation to be Urged by Railway Labor Unions. 


The paramount legislative issue which the twenty-one Standard 
Railway Labor Unions will urge upon Congress at its next session will be 
the six-hour day for railroad employees, according to a statement made 
by Mr. George M. Harrison, Chairman of the Railway Labor Executives’ 
Association. Mr. Harrison said that the bill will be introduced shortly 


after Congress convenes on January 5th, and will be pushed vigorously. 


New Railroad Pass Order. 


The Interstate Commerce Commission made public on October 10th 
an order requiring the Class I railways, excluding switching and terminal 
companies, to file quarterly reports in the calendar year 1937 of the free 
transportation furnished to persons other than employees of the report- 
ing carrier and their families. This report must show the number of free 
passes and free tickets issued, the number of persons carried free, the 
number of non-revenue passenger-miles traveled by those persons, and 
the value of such transportation. It is stated that these reports are to be 
made for the year 1937 only. 


1. C. C. to Discontinue Revenue Summary Reports. 


The Bureau of. Statistics of the Interstate Commerce Commission 
will discontinue publishing summaries of estimates as to freight, past 
enger and other revenues which most of the Class I carriers have been 
filing in advance of the regular sworn reports. These reports will here- 
after be published by the Bureau of Railway Economics of the Associa- 
tion of American Railroads. 
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Railroad Credit Corporation Distributions. 
The Railroad Credit Corporation has returned to carriers participat- 
ing in the Marshalling and Distributing Plan, 1931, a total of 66% of the 
original fund. Distribution No. 34, of 1%, was made as of October 1, 


1936. To date, cask repayments have totaled $23,615,048,' and credits 
have aggregated $24,921,820, or a total of $48,536,868. 


R. F. C. Loans to Railroads. 


According to a statement issued by the Reconstruction Finance 
Corporation on November 5, 1936, loans to railroads up to October 31, 
1936, had totaled $515,266,239, of which $161,456,262 have been repaid. 


Railroad Revenues and Expenses. 


The Association of American Railroads has announced that for the 
first nine months of 1936 the Class I railroads of the United States had a 
net railway operating income of $434,864,004, which was at the annual 
rate of return of 2.30% on their property investment. This compares 
with $321,201,769, or 1.7% for the first nine months of 1935. 

The Bureau of Statistics of the Interstate Commerce Commission 
has issued a statement of revenues, expenses and net railway operating 
income of the Class I steam railways covering September, 1936, and the 
first nine months of 1936. The net railway operating income of the 
Class I steam railways increased 26.4% in September and 23.5% in the 
nine months ended September 30, 1936. In that time the freight reve- 


nues increased 18.9%, passenger revenues 16.1% and total operating 
revenues 18.2%. 


Decrease in Railroad Grade Crossings. 


According to reports filed with the Interstate Commerce Commission, 
there were 234,231 highway-railroad grade crossings on January 1, 1936. 
This was a reduction of 8,578 from the number in existence on January 
1,1930. The Bureau of Public Roads of the Department of Agriculture 
estimates that by the time the present highway-railroad grade crossing 
elimination program is completed, there will have been eliminated more 
than 3,000 such grade crossings. 


Railroad Employment. 


According to a statement released by the Bureau of Statistics of 
the Interstate Commerce Commission, the Class I steam railways, ex- 
eluding switching and terminal companies, had 1,109,448 employees at 
the middle of October, 1936, an increase of 9.11% compared with the 
middle of October, 1935. Railroad employment at the middle of October, 
1936, was 60.4% of the 1923-1925 average. 
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Railroads Petition for Continuation of Emergency Charges. 
Oral Argument December 10. Hearing January 6. 


A petition was filed with the Interstate Commerce Commission by 
Class I railroads dated October 23 in which the railroads sought modifi- 
cation of certain outstanding orders for the purpose of enabling them to 
file tariffs making adjustments of freight rates on classes and commodi- 
ties in general, some reductions and some increases, designed to substi- 
tute for the so-called emergency charges now being exacted by the car- 
riers under a decision of the I. C. C. in Ex Parte 115. The Commission 
designated this petition as Ex Parte 118. The petition consisted of 164 
pages and was served generally on those who practice before the I. C. C. 
throughout the United States. 

By order dated November 18 the Interstate Commerce Commission 
denied the railroads’ petition without prejudice after hearing as to the 
lawfulness and propriety of the increased rates proposed. It then can- 
canceled and discontinued Ex Parte 118 and reopened Ex Parte 115 with 
respect to the lawfulness and propriety of existing basic freight rates as 
proposed to be increased in the manner and the amounts indicated in 
the carriers’ petition. The Commission set the first hearing to be held 
at Washington, January 6, 10 A. M., before Commissioner Aitchison, 
announcing that it would at that time hear the carriers in support of the 
petition. 

The Commission in a notice to the public set forth its reasons for 
denying the carriers’ petition, the substance of which was the expense 
incident to I. & 8. proceedings in setting aside the numerous orders 
named and the delay that would be involved. Therefore, it felt that 
inasmuch as a rather complete record of recent date had been made in 
Ex Parte 115, the carriers and the public would be protected in conduct- 
ing the investigation under that docket. 

Immediately following the Commission’s announcement the railroads 
filed on the 21st a petition asking the Interstate Commerce Commission 
to permit the so-called surcharges or emergency rates to remain in effect 
pending its further investigation into this subject and for a period of 
sixty days after the Commission had made its decision. The I. C. C. on 
the 23d announced that it would hear oral arguments on this latter 
petition on December 10, 1936, at 10 A. M., and that parties making 
requests for assignment of time at the oral argument should bear in mind 
the limited time available for the argument and the consequent necessity 
of coordinating their presentation and avoiding duplication. Requests 
for assignment of time must reach the Commission not later than 
December 4. 

The carriers also filed with the Commission on the 21st a supple- 
mental petition asking for adjustments of rates on numerous commodi- 
ties that were omitted from the original petition filed on October 23. ) 

Under the rules of practice briefs may be filed with the Commission 
in answer to the carriers’ petition for a continuation of the present 
emergency charges, the rules providing ten days from the date of service, 
the petition having been made public November 23. 





Railway Labor Act Cases 


Atlantic Coast Line Shopmen’s Suit Dismissed. 


Mr. Justice O’Donoghue of the United States District Court for the 
District of Columbia, on October 8th, denied the request of the Shop- 
men’s Association of the Atlantic Coast Line Railroad for an injunction 
preventing the National Mediation Board from conducting an election 
among the employees of the Atlantic Coast Line to determine which 
organization should be certified to represent the employees in dealing 
with the management. 


Utah-Idaho Central Labor Act Case. 


Judge Johnson, of the United States District Court at Ogden, Utah, 
has reversed the determination of the Interstate Commerce Commission 
with respect to the status of the Utah-Idaho Central Railroad under the 
Railway Labor Act. Judge Johnson held that this carrier comes within 
the exemption proviso of Paragraph (1) of the Railway Labor Act, and 
enjoined the United States District Attorney from prosecuting it for 
any alleged violation of the provisions of the Act. The Interstate Com- 
merce Commission had held that the carrier did not come within the 
exemption proviso. It has been indicated that an appeal will be taken 
to the United States Circuit Court of Appeals, and thence to the Supreme 
Court of the United States. 


Hudson & Manhattan Railway Labor Act Status. 


The Interstate Commerce Commission has denied the petition of the 
Hudson & Manhattan Railroad Company, in Railway Labor Docket No. 
6, for reargument of this proceeding before the entire Commission. In 
this case Division 3 of the Commission found the Hudson & Manhattan 
Railroad Company not to fall within the exemption proviso in the first 


paragraph of Section 1 of the Railway Labor Act, as amended June 21, 
1934. 


Chicago North Shore & Milwaukee Ry. Labor Act Status. 


Examiner Earl M. Steer, of the Interstate Commerce Commission, 
has recommended that the Commission find that the Chicago North Shore 
& Milwaukee Railroad Company’s line falls within the terms of the ex- 
emption proviso in the first paragraph of Section 1 of the Railway Labor 
Act, as amended June 21, 1934. This is the first case in which it has 
been recommended that an electrically-operated carrier be granted ex- 
emption from the provisions of the Railway Labor Act on the ground 
that it is a street, interurban or suburban electric railway. The Com- 
mission has taken no action on the recommendation of the Examiner. 
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Miscellaneous Court Cases 


rs 


National Labor Relations Board Cases. 


The Supreme Court of the United States on November 9th agreed to 
review five more cases involving the National Labor Relations Act, and 
the decisions of the National Labor Relations Board. It granted writs 
of certiorari in the following cases: No. 419—National Labor Relations 
Board v. Jones & Laughlin Steel Corporation; Nos. 420-421—National 
Labor Relations Board v. Freuhauf Trailer Company; and Nos. 422-423 
—National Labor Relations Board v. Friedman-Harry Marks Clothing 
Co., Inc. These cases were assigned for oral argument to follow the argu- 
ment in No. 324—Virginian Ry. Co. v. System Federation No. 40, Et Al. 
It is expected that the cases will be reached for argument during the week 
of December 14th. The Court had already agreed to hear oral argu- 
ment in No. 365—Associated Press v. National Labor Relations Board, 
and No. 469—Washington, Virginia & Maryland Coach Co. v. National 
Labor Relations Board. 

The Court has denied the petition for writ of certiorari in No. 153 
—Bradley Lumber Co. of Arkansas v. National Labor Relations Board, 
wherein a review of the decision of the United States Circuit Court of 
Appeals for the Fifth Circuit was sought. 

The United States Court of Appeals for the District of Columbia, 
on November 9th, refused injunctions against the National Labor Rela- 
tions Board in seven cases, in which it was sought to restrain the Labor 
Board from holding hearings. The Court of Appeals expressed no opin- 
ion as to the constitutionality of the Labor Relations Act and denied the 
injunctions solely on the ground that there were insufficient allegations 
to show irreparable damage, pointing out that the Act itself provides for 
judicial review of the decisions of the National Labor Relations Board, 
and that dissatisfied employers should adopt this means of challenging 
the law. 


Nevada Train Limit Law Held Invalid. 


The 70-car train limit law enacted by the Legislature of Nevada in 
1935 was held unconstitutional in a 325-page decision filed in the United 
States District Court for the District of Nevada, at Reno, on Saturday, 
November 7th, by Mr. M. A. Diskin, Master in Chancery. The law was 
attacked upon the grounds that it violated the Commerce Clause of the 
United States Constitution, as well as the Due Process Clause of the 
Fourteenth Amendment to that Constitution. A statutory three-judge 
Federal Court, on May 6, 1935, granted a preliminary injunction re 
straining the enforcement of the Act until its constitutionality had been 
determined. The Master in Chancery finds that the interlocutory injune- 
tion should be made permanent, and that the State should be enjoined 
from enforcing the Act. It is understood that the case eventually will 
be taken to the United States Supreme Court. 
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Released Rates Damage Case. 


The United States Supreme Court, on November 9th, in a Per 
Curiam opinion, reversed the decision of the Supreme Court of South 
Carolina, and in No. 46—Southeastern Express Co. v. Pastime Amuse- 
ment Co., held that where a consignee of motion picture films shipped 
under a contract subject to rates based upon declared and released valu- 
ations, as authorized by the Interstate Commerce Commission for ship- 
ments in interstate commerce, and under which contract the rates applied 
to the shipment of the films were based upon a declared valuation not 
exceeding $50.00, the shipper may not recover more than the agreed 
$50.00 valuation of the films, in a case where the action for damages to 
its theater business was based upon an allegation of the negligence of 
the carrier in failing to make prompt delivery. The Court held that 
the liability was governed by the provisions of the applicable tariff, and 
no recovery can be had in excess of the amount permitted by its terms. 
Among the cases cited by the Court in support of its decision were: 
New York, Philadelphia & Norfolk R. R. Co. v. Peninsula Exchange, 240 
U. 8. 34; Southern Express Co. v. Byers, 240 U. 8. 612; Southern Ry. Co. 
v. Prescott, 240 U. S. 638; and American Railway Express Co. v. Daniels, 
269 U. S. 46. 


Washington Regulatory Tax Case. 


The Supreme Court of the United States has assigned for oral argu- 
ment on December 7th Case No. 20—Great Northern Ry. Co. v. State of 
Washington, which involves the validity of a statute of the State of 
Washington (Chapter 107, Laws of 1929), imposing upon all utilities 
subject to regulation by the State Department of Public Works a fee of 
one-tenth of one per cent of their gross operating revenues within the 
State, the fees to be paid into the Public Service Revolving Fund and 
used to defray the expenses of the Department. The Great Northern 
sought a recovery of the fees paid by it under this Act, amounting to 
approximately $25,000. The lower Court entered a judgment in favor of 
the Great Northern, but this was reversed by the Supreme Court of the 
State of Washington. The Supreme Court of the United States requested 
the parties to file additional and clarifying briefs. 


Liability of Railroad for Negligence in Unloading Steel Girders. 


In an opinion by Chief Justice Denman, the United States Circuit 
Court of Appeals for the Ninth Circuit, in Indemnity Insurance Co. v. 
Atchison, Topeka & Santa Fe Ry. Co., has held that where a railroad 
transports steel girders wholly within a State, and one mile beyond their 
destination as specified in an interstate bill of lading, the carrier is not, 
a a matter of law, relieved from liability for negligence in unloading 
them, and that the interstate rule requiring owners to unload from cars 
freight received by rail carriers carried at carload ratings does not 
apply. The Court was of the opinion that the transportation from the 
point of destination to the point of unloading was an independent intra- 
state journey, and not a part of interstate commerce. 





U. S. Maritime Commission 


Activities of U. S$. Maritime Commission Outlined. 


The United States Maritime Commission has issued a circular out- 
lining, in considerable detail, its activities and functions. 


Maritime Commission Requires Registration of Ship Builders, 
Operators and Lobbyists. 


The newly created Maritime Commission has made public its first 
General Order. It requires all ship builders and operators who may 
apply for contracts under the Merchant Marine Act of 1936 to register, 
The order also provides stringent regulation for lobbyists. Every person 
representing ship builders or operators before any governmental agency, 
including Congress, must file full statements of their compensation and 
expenses within ten days after the close of each calendar month, and 
must certify the nature of their employment. Ship builders and opera- 
tors are required to furnish a great deal of detailed information. The 
full powers of the Commission became effective October 26th. 


U. S. Maritime Commission Order. 


The United States Maritime Commission, in General Order No. 2, 
issued on October 21, 1936, has ordered that, effective October 29, 1936, 
all orders, determinations, rules, regulations, permissions, and agree- 
ments which have been issued or authorized by the United States Ship- 
ping Board, the Merchant Fleet Corporation, or the Department of Com- 
merce, in the exercise of the functions, powers and duties transferred to 
that Commission by the Merchant Marine Act of 1936, and which are in 
effect at the time of such transfer, shall continue in effect, in so far as 
not in conflict with that Act, until modified, terminated, suspended or 
repealed by the Maritime Commission or by operation of law. All pro- 
ceedings, hearings or investigations pending before the Department of 
Commerce in connection with the administration of such functions, pow- 
ers and duties are continued before the Maritime Commission. 


Texas-North Atlantic Steamship Service. 


The United States Maritime Commission held hearings beginning on 
November 17th, upon petitions of various groups for the charter or sale 
of government-owned facilities to be used in the establishment of a steam- 
ship service between Brownsville and Port Isabel, Texas, and North 
Atlantic ports. The purpose of the hearing is to afford all interested 
parties opportunity to present data relating to present or potential cargo 
movements, the necessity and requirements for additional steamship ser- 
vice between this range of Texas ports and North Atlantic ports, and the 
like. The hearings were held at the offices of the Commission in Wash- 
ington. : 
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Maritime Commission Upholds Increased Rates on Eastbound 
Intercoastal Lumber. 


The United States Maritime Commission last week made public a 
decision in which it found justified proposed increased rates on eastbound 
lumber from Pacific Coast ports to Gulf and Atlantic Coast ports. The 
rates which the Commission found to be justified applied on lumber and 
products thereof, and were increased from $12.50 to $13.00 per thousand 
feet net board measure, minimum 12,000 feet net board measure; and 
from $13.00 to $13.50 on less than minimum quantities. The West Coast 
Lumbermen’s Association and Intercoastal Lumber Distributors Asso- 
ciation had protested the schedules, which were suspended until Novem- 
ber 1, 1936. The Commission vacated the suspension and ordered the 
proceedings discontinued. 





INDEX TO VOLUME Ili OF JOURNAL. 


With this issue of the JourNaL each member is receiving an index 
to Volume III of the JourNnat, covering the period from October, 1935 
to September, 1936, inclusive. This index is more detailed than for 
previous issues, and the Editors hope it will serve to make readily avail- 
able the storehouse of material contained in the JouRNAL. 





EX-COMMISSIONER FIFER NINETY-SIX YEARS OF AGE. 


Hon. Joseph Wilson Fifer, who was a member of the Interstate 
Commerce Commission from November 14, 1899 to December 30, 1905, 
celebrated his ninety-sixth birthday at his home at Bloomington, Illinois, 
on October 28, 1936. He received a letter of congratulation from Presi- 
dent Roosevelt and a telegram from Governor Alf M. Landon and from 
Governor Henry Horner of Illinois. Mr. Fifer is a former Governor of 
Illinois. He is a veteran of the Civil War, and is familiarly known as 
“Private Joe.’ He was appointed to the Interstate Commerce Commis- 
sion by President McKinley on November 10, 1899, to fill the unexpired 
term of Commissioner Calhoun, who had resigned. His nomination was 
sent to the Senate on December 6, 1899 and was confirmed the same day. 
He took the oath of office on November 14, 1899. He was reappointed 
by President Roosevelt on December 16, 1903, and his nomination was 
confirmed by the Senate on the following day. He resigned on December 
30, 1905, and was succeeded by Franklin K. Lane. His last public 


service was as a member of the Illinois Constitutional Convention in 
1920. 





RULES, POLICY, AND ACTS OF FEDERAL TRADE COMMISSION. 


The Federal Trade Commission has issued a pamphlet containing : 

(1) its rules of practice; (2) a statement of policy; and (3) Acts of 

ngress from which the Commission derives its powers. Copies of this 

pamphlet may be obtained from the Superintendent of Documents, 

Washington, D. C., at 10c each, or from the Executive Secretary of this 
Association at 16c—the cost of the document, plus postage. 





United States Supreme Court Action on Petitions 
for Review 


The United States Supreme Court by denying petitions for writs of 
certiorari, has declined to review the following cases listed on pages 
28-36 of the October JourNAL. The issue involved in each of the cases 
is there stated. 


No. 68—Sauk River Lumber Co. v. Northern Pacific Ry. Co. 

No. 72—York, Admz. v. Baltimore & Ohio R. R. Co. 

No. 122—A. B. C. Fireproof Warehouse Co. v. Atchison, Topeka & 
Santa Fe Ry. Co. 

No. 147—Chicago, Milwaukee, St. Paul & Pacific R. R. Co. v. Schief- 
elbein, Special Administrator. 

No. 156—New York, New Haven & Hartford R. R. Co. v. Gelbin, 
Admz. 

No. 242—Erie R. R. Co. v. Leuthe. 

No. 264—Pennsylvamia R. R. Co., Et Al v. Pittsburgh, Lisbon ¢ 
Western R. R. Co., Et Al. 

No. 279—Gulf, Mobile & Northern R. R. Co. v. Commissioner of 
Internal Revenue. 

No. 315—Mirkowicz v. Reading Company. 


The Court has also declined to review three cases involving the Fed- 
eral Employers’ Liability Act, as follows: 


No. 387—Boston & Albany R. R. Co., Et Al v. Hietala. 


On petition for writ of certiorari to the Superior Court of Massa- 
chusetts for the County of Berkshire. 

The issue in this case is whether, in an action under the Federal 
Employers’ Liability Act by a railroad employee for personal injuries, 
the employee should have been denied recovery for the negligence of the 
railroad’s servants on the ground that he had assumed the risk by his 
employment. 


No. 390—Kansas City Southern Ry. Co. v. Quin, Admz. 


On petition for writ of certiorari to the United States Circuit Court 
of Appeals for the Fifth Circuit. 

The issue in this case is whether the railroad brakeman on a local 
train running intrastate, but carrying interstate freight, who was fatally 
injured while switching an intrastate tank car, was, as a matter of law, 
engaged in interstate commerce within the meaning of the Federal Enm- 
ployers’ Liability Act at the time of the injury. 


No. 400—Southern Ry. Co., Et Al. v. McGraw, Adm. 


On petition for writ of certiorari to the Supreme Court of North 
Carolina. The opinion of the Court below is reported at 209 N. C. 482, 
184 S. E. 31. 
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The issues in this case are: 


1. In an action under the Federal Employers’ Liability Act for the 
alleged wrongful death of a flagman run over by a freight train carrying 
interstate freight, was the evidence sufficient, as a matter of law, to prove 
actionable negligence of the railroad and that such negligence was the 
approximate cause of the employee’s death? 


2. Was opinion evidence as to whether the independent brake was 
applied by the engineer and as to the effect of such application improperly 
admitted in answer to hypothetical questions? 


3. Was the evidence sufficient to support a finding that the employee 
did not assume the risk of injury? 


By granting petitions for writs of certiorari, the Court agreed to 
review the following cases: 


No. 100—W. P. Brown & Sons Lumber Co., Et Al v. Louisville & 
Nashville R. R. Co., Et Al, involving application of ‘‘ Jones Rule.’’ 


No. 138—Kentucky Whip & Collar Co. v. Illinois Central R. R. Co., 
involving the exclusion from transportation in interstate commerce of 
goods made by convicts. 


No. 324—Virginian Ry. Co. v. System Federation No. 40, Et Al, 
involving the constitutionality and interpretation of Railway Labor Act, 
and interpretation of the Norris-LaGuardia Act. 


Having noted ‘‘probable jurisdiction,’’ the Court will hear argu- 


ment in the following cases before it on appeal from lower Federal 
Courts : 


No. 295—Powell, Et Al, Receivers v. United States, Et Al, involving 
cancellation of tariff of railroad extending switching limits to include 
certain government-owned tracks within a military post. 


No. 307—Isbrandtsen-Moller Co., Inc., v. United States, Et Al, in- 
volving authority of Secretary of Commerce over filing of rates and 
charges by common carrier by water engaged in foreign commerce. 





EX PARTE NO. 104—PART II—TERMINAL SERVICES. 


The Interstate Commerce Commission has released an order dated 
October 5, 1936, reopening Ex Parte No. 104—Part I1—Terminal Ser- 
vices, so far as its Ninth Supplemental Report and Order, relating to 
the Pittsburgh Steel Company, are concerned. The proceeding is re- 
opened for further hearing to determine the point at which the Pitts- 
burg & West Virginia Railway Company is obligated under its line-haul 
rates to deliver and receive carload freight consigned to or from the 
plant of the Pittsburg Steel Company at Monessen, Pennsylvania. The 
time and place of the hearing have not yet been announced. 

The Commission has denied the motion of the Louisiana Develop- 
ment Company to postpone the effective date of the order attached to the 
Fifty-Eighth Supplemental Report of the Commission in Ex Parte 104— 
Part 1I—Terminal Services. 





First Year of National Labor Relations Board 
Activity 


The National Labor Relations Board has completed one year of 
operations. At this time last year the Board was conducting its first 
case, that of the Pennsylvania Greyhound Lines in Pittsburgh. Since 
then it has acted in a total of 1405 cases involving 291,408 workers, 
(Figures cover the period of October 1935 to the first of this current 
month). 

The Board has issued a total of 98 decisions. 65 of these were 
orders on employers to cease and desist from unfair labor practices, each 
case being based on Board investigation and findings of fact at a public 
hearing. 33 of the decisions were orders for the holding of secret elec- 
tions to determine employee representation in cases where controversy on 
the subject had arisen. 

Five Board cases are pending in the Supreme Court. 2 of these, the 
Associated Press and the Washington, Virginia and Maryland Coach 
Company, have been accepted for review by the Court. 

There are 13 cases pending in Circuit Courts of Appeals, either on 
Board petitions to enforce or on employer petitions to review. These 
cases are distributed as follows: 1 case in the Second Circuit; 4 in the 
Third Circuit ; 3 in the Fourth Circuit; 1 in the Fifth Circuit; 2 in the 
Sixth Circuit ; 2 in the Ninth Circuit. 

Procedure under the Act calls for Board hearings to examine the 
facts of an unfair labor practice charge or to investigate employee repre- 
sentation controversies. In 82 instances industries have challenged the 
Board’s right to hold hearings by seeking injunctions against them in 
Federal District Courts. The Board’s litigation staff has contested every 
such injunction case, on the ground that the Act provides for review of 
Board rulings in Cireuit Courts of Appeals, and that resort to injunction 
suits to halt Board hearings and investigations is an improper interfer- 
ence with its legally established procedure. 

In 40 cases Federal District Judges have upheld this position of the 
Board by denying applications for temporary injunctions. In 18 cases 
Federal District Judges have granted temporary injunctions. In 5 cases 
Board motions to quash were granted. 5 suits were withdrawn. 

Six of the above injunction cases have been decided by Circuit 
Courts of Appeals. In 5 cases these Courts have affirmed the lower 
Courts’ denials of temporary injunctions, while 1 Circuit Court affirmed 
the granting of a temporary injunction. 

Eleven Federal District Courts or Circuit Courts of Appeals have 
declared for or against the constitutionality of the Act. All three Circuit 
Courts of Appeals making such decisions (the Fifth, the Second and the 
Fourth) have declared the Act constitutional. 5 Federal District Courts 
have done likewise (Judge Martin, Western District of Tennessee ; Judge 
Wilkerson, Northern District of Illinois; Judge Adkins, Supreme Court 
of the District of Columbia; Judge Bondy, Southern District, New York; 
Judge Rippey, Western District of New York). Three judges have 
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declared the Act unconstitutional (Judge Otis, Western District of 
Missouri; Judge Barnes, Northern District of Illinois; Judge Boynton, 
Southern District of Texas). 

One injunctive proceeding reached the Supreme Court. Federal 
District Judge Wayne D. Borah, at New Orleans, denied the application 
of the Bradley Lumber Company. His action was subsequently upheld 
by the Circuit Court of Appeals for the Fifth Circuit. The company 
sought a review by the Supreme Court, but this was denied. 








JOURNAL FOUND INVALUABLE. 


A publication, ‘‘I. C. C. Practitioners’ Journal,’’ is issued 
monthly, except in July and August; the purpose of which is 
well expressed by the association’s own statement: 

A medium of expression and exchange of thought for improving 
the preparation and submission of cases to the Interstate Commerce 
Commission; a means of developing a wider knowledge and deeper 
understanding of the interstate commerce act and kindred laws re- 
lating to common carriers; and a forum for the presentation and 


discussion of technical subjects of interest to students of transporta- 
tion. 


The chairman of the committee on printing and publicity 
serves as acting editor and the executive secretary serves as 
managing editor of the ‘‘Journal.’’ Many valuable papers on 
interstate commerce law and procedure and transportation 
economics, notes on proposed legislation, notes on reports of 
the Interstate Commerce Commission and other public trans- 

_ portation organizations, reviews of court cases affecting trans- 

portation, and announcements of transportation publication 
make the ‘‘Journal’’ invaluable to those interested in the prob- 
lems of transportation and traffic management, particularly 
those connected with transportation law or regulatory pro- 
cedure. 


—G. Lioyp WILson 
Professor of Transportation, 
UNIVERSITY OF PENNSYLVANIA. 


In the Traffic World, October 24, 1936, p. 821. 














Principles Announced in Recent Decisions of the 
Commission in Rate, Rule and Service Cases. 


By Lawrence Cuarree, Commerce Attorney, 
Illinois Central Railroad. 


“Bona Fide Operation” 


MC 31806, Application of Benjamin Franklin Line, Inc., Division 5. 

The applicant’s predecessor in interest, upon the strength of ‘vhose 
operations the applicant was relying in an effort to secure a certificate of 
convenience and necessity under the ‘‘grandfather clause’’ of the Motor 
Carrier Act to cover operations as a common carrier of passengers by 
motor vehicle between San Francisco and Seattle via Portland, although 
desirous of operating and having intended to operate for some time 
prior to June 1, 1935, did not actually begin operation prior to that date. 
Held, that the mere intention to operate or a mere attempt to commence 
operation, even though bona fide, did not constitute an operation within 
the meaning of that phrase in section 206 (a) of the Act. 


Reasonableness. 


Docket 26648, National Utilization Corporation v. Erie Railroad 
Company Et Al. Commission on further hearing. Chairman Mahaffie 


dissenting. 

The emergency charge of two cents per 100 pounds collected on num- 
erous carload shipments of scrap leather, a material used in the manufac- 
ture of fertilizer, was attacked as unreasonable to the extent that it ex- 
ceeded the emergency charge on fertilizer material, which was one cent 
per 100 pounds. The Commission found that the value of scrap leather 
was the lowest of any of the various fertilizer materials, that the average 
loadings were nearly as high as the average loadings of other fertilizer 
materials, and that, although the attack was directed against the emer- 
gency charge, it must be construed as tantamount to an attack upon the 
total line-haul charges as being unreasonable to the extent that the 
emergency charge was excessive. Held, that the charges collected were 
unreasonable to the extent that the emergency charge assessed exceeded 
the emergency charge on fertilizer materials. 


Limitations of Action. 


Docket No. 27060, A. J. Bloomgarden & Sons, Incorporated (Equi- 
table Trust Company, Receivers) v. Pennsylvania Railroad Company 
Et Al, Div. 4. 

The formal complaint was signed only by the attorney as counsel for 
the complainant corporation. A trustee in bankruptcy had taken over 
the business of the corporation prior to the date on which the complaint 
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was filed. A power of attorney from the trustee authorizing the counsel 
for the complainant corporation to file and proseeute the complaint on 
behalf of the trustee was filed more than two years after the shipments 
were delivered and more than six months after an informal complaint 
covering the shipments had been closed. Held that the power of attorney 
had been filed too late, that the ratification of the filing of the complaint 
did not revive the claim theretofore barred by the running of the statute 
of limitations. 
















Pleading and Practice. 


Docket 27060, A. J. Bloomgarden & Sons, Incorporated (Equitable 
Trust Company, Receivers) v. Pennsylvania Railroad Company, Et Al. 
Division 4. 

The formal complaint was filed in the name of the corporation only 
after the date on which its assets were taken over by a trustee in bank- 
ruptey. The formal complaint followed an informal complaint which 
had been filed prior to the date on which the assets of the corporation 
were taken over by the trustee. The corporation’s counsel contended 
that the corporation was entitled to an award of reparation in its own 
name, but the Division held that the claim passed by operation of law to 
the trustee in bankruptey. 








Truck Competition. 


I. & 8S. 4174, Glass from Okmulgee, Okla., to Kansas and Missouri. 
Commission on further hearing. Commissioner Eastman dissenting. 

To meet truck competition, rail carriers published reduced rates on 
rough rolled glass, in straight carloads and in mixed carloads with win- 
dow glass, from Okmulgee, Okla., to destinations in Kansas and Missouri. 
Upposition was voiced by competing manufacturers at Kingsport, Tenn., 
Pittsburgh, Pa., Toledo, Ohio, and St. Louis, Mo. The Commission 
found that the reductions were not unlawful although the proposed rates 
were lower than the competitive truck rates, cognizance being taken of 
the savings on items other than the line haul rates, including investment 
and storage charges and loading and unloading expenses and the sub- 
‘tantially lower minimum weight requirements, when the shipments 
were by truck. The protestants did not challenge the prior finding of 
Division 2 that the proposed rates were no lower than necessary to meet 
the truck competition. 






















I. & S. 4189, Petroleum from California to Arizona, Division 2. 

Reductions in the rail rates on petroleum and its products from 
California origins to destinations in Arizona and Nevada were published 
to stem the diversion of this traffic to the trucks and in a further effort 
to effect a return of the bulk of the traffic to the rails. Upon protest of 
the truckers, the reduced rates were suspended, but the Division found 
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the rates reasonably compensatory and: not so low as to destroy truck 
competition, holding that ‘‘The question of the wisdom of a course which 
may lead to even sharper competition, that is, a more active struggling 
for the available traftic, between the two forms of transportation, is still 
one of managerial discretion, and therefore not presented for our deei- 
sion.’’ The suspension was vacated. 


Long and Short Haul Clause. 


F.S. A. No. 14847, et al, Plaster, Plasterboard, and Related Articles. 
Division 2. 

The applicants were granted authority to establish rates on plaster, 
plasterboard, and related articles from and to all points east of the Roeky 
Mountains on a uniform basis, with certain exceptions, without observing 
the long and short haul clause of Section 4. Grouping of destinations 
was an integral part of the adjustment, so the relief was not made sub- 
ject to the equi-distant clause. The adjustment and the application 
were supported by most of the shippers. Generally speaking the rates on 
plaster were based on a distance seale prescribed in I. C. C. Docket 
12704, Plaster and Gypsum Products, 122 I. C. C. 747, extended where 
necessary. 

A producer of plaster at Saltville, Va., opposed the rate basis on 
that commodity but did not oppose the granting of the relief as such. 
Its opposition was on the ground that the gradations in the seale for the 
longer distances were too slight. Comparisons were made with other 
scales, but no showing was made of comparative transportation condi- 
tions. The protest was rejected. 


Docket No. 26218, Laclede Steel Company v. Louisville & Nashvill 
Railroad Company, Et Al. Division 4. Commissioner Porter dissenting. 

On traffic from an intermediate point on the Terminal Railroad in 
Madison (Venice), Ill., higher charges were assessed than the charges 
assessed from the L. & N. freight station in St. Louis, a more distant point 
The Terminal handled L. & N. traffic from the L. & N. St. Louis freight 
station, through Madison, to the L. & N. interchange at East St. Louis 
The difference in charges was simply the amount of the terminal switeb- 
ing charge assessed from Madison to the interchange, as the line-haul 
rates were the same. Following Switching and Other Accessorial Charges, 
214 I. ©. C. 279, and Corporation Commission of Oklahoma v. Abilen 
& S. Ry. Co., 148 1. C. C. 316, the Division held that switching service 
performed at the intermediate point by the Terminal Railroad, a carrier 
which did not participate in the line haul, was a feature of the move- 
ment from the intermediate point that distinguished it from the move- 
ment from the more distant point at which no strictly comparable service 
was performed, and, therefore, that there was no violation of the fourt! 
section. 
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Tariff Construction. 


Docket 26218, Laclede Steel Company v. Louisville & Nashville Rail- 
road Company Et Al, Div. 4. Commissioner Porter dissenting. 

Complainant attacked under Section 6 the assessment of higher 
charges on traffic from an intermediate point on the Terminal Railroad in 
Madison (Venice), Ill., than were assessed from the L. & N. freight 
station in St. Louis, a more distant point. The tariff contained an inter- 
mediate rule applicable only from a point ‘‘located between two points 
on the same railroad.’’ The Terminal Railroad handled L. & N. traffic 
from the L. & N. St. Louis freight station through Madison to the lL. & N. 
interchange at East St. Louis. The difference in the charges was the 
amount of the Terminal Railroad switching charge from the intermedi- 
ate point to the interchange. The L. & N. was a proprietary line of the 
Terminal Railroad and might have secured trackage rights over the 
Terminal. The Terminal was a common carrier filing separate reports 
and tariffs with the Commission, and was treated in the governing tariffs 
asa separate carrier. The tariff provided for assessment of the switeh- 
ing charge from the intermediate point. The division held that Madison 
Venice) was not a point between two other points on the same railroad 
and therefore, that the intermediate rule did not apply. 


Jurisdiction, 


Joint Boards—MC 31806. Application of Benjamin Franklin Line, 
Ine. Division 5. 

This application for a certificate of public convenience and necessity 
asa common carrier of passengers by motor vehicles between San Fran- 
ciseo, Calif., and Seattle, Wash., was set down for hearing before a Joint 
Board. Applicant objected to the jurisdiction of the Board, on the 
ground, among other things, that the Commission had prescribed no 
rules or regulations governing the Board’s procedure. Held, that this 
objection was of no foree, that the absence of rules did not affect the 
jurisdiction of the Joint Board, particularly since the applicant had not 
attempted to show that its rights were prejudiced in any manner by the 
lack of such special rules. 

The applicant objected also to the jurisdiction of the Joint Board 
om the ground that the Board was prejudiced because two of its mem- 
bers were at other times employes or members of State regulatory 
bodies which had importuned the Interstate Commission to set the ap- 
plication for immediate hearing and which were appearing in opposi- 
tion to the granting of the application. Held, that this objection was 
without merit, for insofar as this proceeding was concerned the Board 
members were acting as representatives of the Interstate Commission, 
and it must be presumed that they performed their duties fairly and 
lonestly in sueh eapacity. It was pointed out that the applicant had 
failed to show any prejudicial action by the Board and had failed to take 
advantage of its right under Section 205 (a) of the Motor Carrier Act 
10 request another hearing. 





WAREHOUSING AND STORAGE AT PORT OF NEW YORK. 


The Interstate Commeree Commission has reopened Ex Parte No, 
104—Part VI—Warehousing and Storage of Property By Carriers at 
the Port of New York, and has assigned the proceeding for oral argu- 
ment before the entire Commission on November 23, 1936, at 10:00 a. m. 
The effective date of the order in the proceeding has been postponed 
from December 1, 1936 to February 1, 1937. 





HARVEY H. HANNAH DEAD. 


Hon. Harvey H. Hannah, who for more than thirty years has been 
a member of the State Railroad and Public Utilities Commission of 
Tennessee, died at his home at Oliver Springs, Tennessee, on November 
8, 1936. He was a veteran of nearly a half century of Tennessee polities, 
and had been Chairman of the Utilities Commission since 1922. Four 
years ago he was President of the National Association of Railroad and 
Utilities Commissioners. 





STATE UNEMPLOYMENT COMPENSATION LAWS. 


The Social Security Board has announced that sixteen States now 
have passed unemployment compensation laws, based upon the Social 


Security Act. These States are as follows: Alabama, California, District 
of Columbia, Idaho, Indiana, Louisiana, Massachusetts, Mississippi, New 
Hampshire, New York, Oregon, Rhode Island, South Carolina, Texas, 
Utah and Wisconsin. 

In these States employers who are subject to the Federal tax im- 
posed by Title IX of the Social Security Act, on employers of eight or 
more persons, may get credit, up to 90% of that tax, for contributions 
made to their State unemployment compensation funds. 





UNEMPLOYMENT COMPENSATION PROVISIONS OF 
SOCIAL SECURITY ACT ATTACKED. 


The Receivers of the Hoosace Mills Corporation, who successfully 
attacked the validity of the Agricultural Adjustment Act, have filed a 
petition in the United States District Court at Boston attacking the 
constitutionality of the Massachusetts unemployment compensation law, 
which is predicated upon the unemployment compensation provisions 
(Title IX) of the Social Seeurity Act. It is alleged that the law violates 
both the Massachusetts Constitution and the Constitution of the United 
States, by depriving persons of property without due process of law 
and by interfering with freedom of contract, and that the law 1s 
arbitrary, discriminatory and unreasonable, and contains an illegal dele- 
gation of power. 
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